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GREANEY, J. W allowed an application for direct appellate
review to decide Federal and State constitutional challenges to a

partial real estate tax exenption under G L. c. 59, §8 5, Twenty-

! Town of Danvers and other cities and towns of the
Commonweal th simlarly situated.



second, afforded to certain disabled veterans (veterans'
exenption). The exenption applies to real estate "occupied in
whole or in part"” as a disabled veteran's "domcile" in "the
anount of two thousand dollars of [its] assessed taxable

val uation or the sum of $250, whichever would result in an

abat enent of the greater amount of actual taxes due.” 1d. At
issue is the inposition of a residency requirenment, granting
eligibility for the exenption to disabled veterans who have
resided in Massachusetts "for five consecutive years next prior
to date of filing for exenptions."? Id. The plaintiff clains
that the five-year residency requirenment is an unconstitutional
infringenment on his right to travel and serves no conpelling or
legitimate State interest, thereby violating the equal protection
and privileges or immnities clauses of the Fourteenth Anendnent

to the United States Constitution. He also argues that the five-

> The statute, G L. c. 59, 8 5, provides that certain
"property shall be exenpt fromtaxation,” and reads as foll ows:

"Twenty-second, Real estate of the follow ng classes of
persons who are |egal residents of the commonweal th and who
are veterans, as defined in [G L. c. 4, 8 7, Forty-third],
and whose | ast discharge or release fromthe arned forces
was under other than di shonorable conditions and who were
dom ciled in Massachusetts for at |east six nmonths prior to
entering such service, or who have resided in the
commonweal th for five consecutive years next prior to date
of filing for exenptions under this clause, hereinafter
referred to in this clause as soldiers and sailors, provided
such real estate is occupied in whole or in part as his
dom cile by such person, . . . to the amount of two thousand
dol l ars of assessed taxable valuation or the sum of $250,
whi chever woul d result in an abatenent of the greater anount
of actual taxes due. No real estate shall be so exenpt
whi ch the assessors shall adjudge has been conveyed to a
soldier or sailor or to the spouse, surviving spouse, father
or nother of a soldier or sailor to evade taxation."



year residency requirenent violates Pt. 1, art. 6, of the
Decl aration of Rights of the Massachusetts Constitution. W
reject the plaintiff's constitutional chall enges.

The factual and procedural background of the case is as
follows. The plaintiff is a disabled veteran within the nmeaning
of G L. c. 59, 8 5, Twenty-second (a),®> and G L. c. 4, § 7
Forty-third.* He served in the United States Marine Corps during
Wrld War 11, and was wounded at the Battle of Saipan in 1944,
and at the Battle of Iwo Jima in 1945. He was awarded the
decoration of the Purple Heart, and subsequently a gold star to
the Purple Heart, for wounds he suffered at the Battle of Sai pan.
The plaintiff was honorably discharged in 1945, with a fifty per
cent disability fromthe United States Veterans Adm nistration.

The plaintiff first noved to the town of Danvers and bought
a honme there in 1953. In 1958, he was granted a parti al

exenption under G L. c. 59, § 5, Twenty-second, froma rea

® General Laws c. 59, § 5, Twenty-second (a), applies to
"[s]oldiers and sailors who, as a result of disabilities
contracted while in the line of duty, have a disability rating of
ten per cent or nore as determ ned by the Veterans Adm nistration
or by any branch of the arnmed forces."

* General Laws c. 4, §8 7, Forty-third, defines the term
"veteran" to include "any person, (a) whose |ast discharge or
rel ease fromhis wartinme service as defined herein, was under
honor abl e conditions and who (b) served in the . . . nmarine corps

of the United States . . . for not |less than 90 days active

service, at |least 1 day of which was for wartinme service;
provi ded, however, tha[t] any person who so served in wartinme and
was awarded a service-connected disability or a Purple Heart
: shal|l be deened to be a veteran notw thstanding his failure
to conplete 90 days of active service . . ." The cl ause
defines "Wartine service" to include service perforned by a
"World War 1l veteran" between Septenber 16, 1940 and Decenber
31, 1946. Id.



estate tax assessed on his property. 1In 1994, he noved to New
Hanpshire. He returned to Danvers in 2000, and has since resided
there in a honme that he owns.

I n January, 2001, the plaintiff applied for a parti al
exenption under G L. c. 59, 8 5, Twenty-second, in connection
with a 2001 real estate tax assessed on his property.®> His
application was deni ed by the board of assessors of Danvers
because he had not satisfied the five-year residency requirenent.

At a special town neeting held on Novenber 25, 2002, the

town voted unani mously to accept, as pertaining to the fiscal
year 2003, the provisions of the |ast paragraph of G L. c. 59,
8§ 5, Twenty-second E, which authorizes a nunicipality to inpose a
one-year residency requirenment to an exenption sought under G L.
c. 59, §8 5, Twenty-second.® Subsequently, in February, 2003, the
plaintiff applied for the exenption under G L. c. 59, § 5,

> Exenptions under G L. c. 59, 8 5, are deternmined in the
first instance by the |ocal assessor, subject to the regul ations
and guidelines issued by the Comm ssi oner of Revenue
(comm ssioner), who is charged with the adm nistration and
enforcement of the tax |aws of the Commonwealth. See G L.
c. 14, 88 1, 3, 6; G L. c. 58, 88 1, 1A 3. The conmi ssioner
has, at all relevant tines, instructed |ocal assessors to observe
and to enforce the residency requirenents contained in the
various clauses of G L. c. 59, § 5.

® The | ast paragraph of G L. c. 59, 8 5, Twenty-second E
provi des:

"Not wi t hst andi ng the provisions of this section, in any
city or town which accepts the provisions of this paragraph,
sai d exenptions avail abl e under clauses twenty-second,
twenty-second A twenty-second B, twenty-second C, twenty-
second D and twenty-second E may be granted to otherw se
el i gi ble persons who have resided in the comonweal th for
one year prior to the date of filing for exenptions under
t he applicabl e clause" (enphasis added).



Twenty-second E, having satisfied the one-year residency
requi renent. The board of assessors granted his application,
all owi ng an abatenment in the anmount of $338.87.

The plaintiff then conmenced this action in the Superior
Court seeking injunctive and declaratory relief, as well as
damages, with respect to the denial of his 2001 request for a
partial exenption under G L. c. 59, 8 5, Twenty-second, and nore
generally with respect to the denials for exenptions under that
statute "for the past three years.” The plaintiff noved for
partial summary judgnent, and the defendants filed what we deem
to be cross-notions for summary judgnment, on the plaintiff's
request for a declaration concerning the constitutionality of the
five-year residency requirement of G L. c¢c. 59, 8 5 Twenty-

second (and in other sinmilar clauses).’

" Clause Twenty-second of G L. c. 59, § 5, is one of
several real estate tax exenptions given to veterans. See G L.
c. 59, 8 5, Twenty-second, Twenty-second A, Twenty-second B
Twenty-second C, Twenty-second D, and Twenty-second E. Each of
t hese veterans' exenptions essentially contains the sane five-
year residency requirenent that is found in clause Twenty-second
(the requirenment in clause Twenty-second D applies to surviving
spouses instead of to veterans). The anmount of the parti al
abat enent afforded in each clause varies depending on the
severity of the veteran's injury, per cent of disability or, in
certain circunstances, loss of life.

In his conplaint, the plaintiff also seeks certification of
a class of veterans simlarly situated and those persons who
woul d receive real estate tax exenptions under clauses Twenty-
second, Twenty-second A, Twenty-second B, Twenty-second C,
Twenty-second D, and Twenty-second E of G L. c. 59, 8 5, but for
each clause's five-year residency requirenent. Hi s request for
declaratory relief pertains to all of these clauses. Because he
nmoved for partial sunmary judgnment before obtaining class
certification, we focus on the clause that pertains to him
namely, the five-year residency requirenent contained in G L.
c. 59, 8 5, Twenty-second. Qur conclusion applies equally to the
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I n her menmorandum and order, the judge rejected the argunent
of the Comm ssioner of Revenue (conm ssioner) that the all owance
of the plaintiff's application for an exenption under the one-
year residency provision contained in the |ast paragraph of G L.
c. 59, 8 5, Twenty-second E, see note 6, supra, rendered the case
nmoot, pointing out that that provision "becane effective for
exenption applications beginning in fiscal year 2003" and did not
resolve the plaintiff's claimthat his constitutional rights were
vi ol ated by the application of the five-year residency
requirenment of G L. c. 59, §8 5, Twenty-second, in fiscal years
2001 and 2002.® On the constitutional clains, the judge rejected
the plaintiff's contention that the residency requirenent in the
veterans' exenption inpinged on his right to travel to a degree
that required strict scrutiny analysis. The judge concl uded,
under a rational basis analysis, that the residency requirenent
was constitutional under the Federal and State constitutions.
Judgnent entered dismissing the plaintiff's conplaint, and as
nmenti oned, we granted an application for direct appellate review.

1. The questions presented are ones of law, requiring no
deference to the judge's decision. The burden is on the
plaintiff to rebut the strong presunption that the statute is

constitutional. See Al oha Freightways, Inc. v. Conm ssioner of

Revenue, 428 Mass. 418, 423 (1998); Frost v. Commi ssioner of

five-year residency requirenents in the other veterans' exenption
cl auses. W take note of, and | ater discuss, those provisions.

8 The conmi ssioner does not chall enge this conclusion.



Corps. & Taxation, 363 Mass. 235, 247-248 (1973). Wth these

considerations in mnd, we take up the issues.

(a) The plaintiff argues that the residency requirenent in
the veterans' exenption burdens his right to travel in violation
of both the equal protection and privileges or immunities clauses
of the Fourteenth Anendnent to the United States Constitution.?®

Rel yi ng on Shapiro v. Thonpson, 394 U. S. 618 (1969) (and rel ated

deci sions), and Saenz v. Roe, 526 U. S. 489 (1999), the plaintiff

mai ntai ns that the residency requirenent in the veterans
exenption requires, and fails, a strict scrutiny analysis.' The
plaintiff also posits, if the latter argunment is rejected, that

t he residency requirenent |acks any rational basis.

In Saenz v. Roe, supra, the United States Suprenme Court

struck down a provision in the California Ald to Famlies with

® The text of the first section of the Fourteenth Amendnent
to the United States Constitution reads as foll ows:

"All persons born or naturalized in the United States,
and subject to the jurisdiction thereof, are citizens of the
United States and of the State wherein they reside. No
State shall nake or enforce any | aw which shall abridge the
privileges or immunities of citizens of the United States;
nor shall any State deprive any person of life, liberty, or
property, wthout due process of |aw, nor deny to any person
wWithin its jurisdiction the equal protection of the [aws."

" The plaintiff did not cite Saenz v. Roe, 526 U.S. 489
(1999), in his menorandum of |aw in support of his partial notion
for summary judgnment. Nor did he nmention the "privileges or
immunities clause” in either his nmenorandum or notion. The judge
deci ded the case presumably on the line of analysis devel oped in
Shapiro v. Thonpson, 394 U.S. 618 (1969), and related cases. The
commi ssioner's appellate brief points out these om ssions from
the plaintiff's argunent in the Superior Court, but nakes no
argunment that the om ssions constitute a waiver of any part of
the plaintiff's Federal constitutional claim




Dependent Children (AFDC) programlimting otherw se qualifying
new residents, for the first year of their residence in
California, to the nonetary wel fare benefits they woul d have
received in the State of their prior residence, if those benefits
were lower than California's. 1d. at 494, 505. The Court
concl uded that the provision violated the third conponent of the
constitutionally protected right to travel by inposing a
discrimnatory classification on travelers who elected to becone
per manent residents of California.* 1d. at 502-505. The
violation resulted when the State, w thout perm ssible
justification, denied new residents the right to be treated |ike
ot her conparably situated residents (including eligible
California citizens who had resided there for at |east one year
and new citizens who had previously resided in another country or
State that provided a welfare benefit as generous as or nore
generous than California's). [1d. at 504-507.

In reaching its conclusion, the Court made four points which
are relevant to this case. First, the Court reaffirmed the

hol di ng of Shapiro v. Thonpson, supra (and, by extension, |ater

' The two other conponents to the "right to travel" are
“"the right of a citizen of one State to enter and to | eave
another State,” and "the right to be treated as a wel conme visitor
rat her than an unfriendly alien when tenporarily present in the
second State." Saenz v. Roe, supra at 500. The United States
Suprene Court has yet to identify the source of the first
conponent in the Federal Constitution. 1d. at 501. The second
conponent, however, is "expressly protected” in the privileges
and i munities clause of Article IV of the United States
Constitution, which states that "The G tizens of each State shal
be entitled to all Privileges and Imunities of Citizens in the
several States.” 1d., quoting Article IV, 8 2, of the United
States Constitution.




rel ated decisions), that the constitutional right to travel is
protected by the equal protection clause of the Fourteenth
Amendnent, so that a State classification involving a | ength of
residence to qualify for welfare benefits has the effect of

i nposing a "penalty” on the right to travel which is unlaw ul
unl ess the classification is necessary to advance a conpelling

governmental interest. Saenz v. Roe, supra at 498-499. Second,

the Court declared that the third conmponent of the right to
travel -- the right of a traveler who mgrates to another State,
and becones a permanent resident of the new State, to be treated
i ke other conparably situated citizens of that State --
enconpasses the new arrival's status as both a State citizen and
a Federal citizen, and thus, the conponent is specifically
protected by the privileges or immnities clause of the
Fourteenth Amendnment. 1d. at 502-504. Third, the Court noted
that a classification based entirely on a new arrival's duration
of residency and | ocation of prior residence treats conparably
situated citizens of the sane State unequally, thereby creating a
discrimnatory classification that is, initself, a penalty, as
that termis used in the Shapiro decision. 1d. at 504-505, 507.
Fourth, the Court pointed out that a discrimnatory
classification in a statute may be justifiable, but requires

cl ose exam nation of both the justification for the
classification and the neans enployed by the State to acconplish
the statute's underlying purpose. 1d. at 505-507. |If the

discrimnatory classification has no rel evance to the need of the
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di sfavored class for the benefit, the State action cannot be
justified. 1d.

In | egal effect, the Saenz v. Roe decision constitutes both

a reaffirmation of Shapiro v. Thonpson, supra (and rel ated

decisions), and a clarification of the framework to be applied in
assessing the validity of the denial (or grant) of benefits
affecting critical needs, political rights, or inportant

i nterests, based on durational residency requirenments. W do not

read the Saenz v. Roe decision as requiring strict scrutiny for

all durational residency requirenents, inposed by a State as a
condition to receiving a benefit, wthout exam ning the nature of
the benefit at issue or the significance of the inpact of the

requi renent on the right to travel. To read the Saenz v. Roe

deci sion otherwise in a case like this one would disrupt the
strong principle of federalismwhich, as we shall subsequently
note, broadly protects the States from undue Federal interference

in the tax field. See Madden v. Kentucky, 309 U S. 83, 88, 93

(1940) (overruling Colgate v. Harvey, 296 U.S. 404, 416, 433, 436
[ 1935], which had concl uded that Vernont income tax provision was
invalid under privileges or inmunities clause of Fourteenth
Amendnent, and stating that in taxation matters "even nore than
in other fields, |egislatures possess the greatest freedomin

classification"); Carm chael v. Southern Coal & Coke Co., 301

U S. 495, 509 (1937) ("This Court has repeatedly held that
inequalities which result froma singling out of one particul ar

class for taxation or exenption, infringe no constitutional
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[imtation").
The residency requirenent in the veterans' exenption does
"not rise to a level of interference with the right to trave
that would justify the application of strict scrutiny,” Lee v.

Comm ssi oner of Revenue, 395 Mass. 527, 532 (1985), because the

exenption neither inposes an inperm ssible "penalty” on the right

to travel (as that termis used in Shapiro v. Thonpson, supra,

and rel ated decisions), nor creates an inperm ssible

classification (as that termis used in the Saenz v. Roe

decision). The residency requirenment in the veterans' exenption
does not prevent new arrivals from purchasing property in
Massachusetts or fromestablishing a domcile here. It

recogni zes that the plaintiff, as a taxpayer, has no right to a
particular rate of taxation, and it is underpinned, as previously
menti oned, by the well-settled |aw affording "States . . . large
| eeway in making classifications and drawing lines which in their
j udgnment produce reasonabl e systens of taxation.”™ WIlians v.
Vernont, 472 U. S. 14, 22 (1985). Indeed, the Legislature was
under no obligation to enact any veterans' exenption, and the
exenption provides no benefit of any kind to Massachusetts

resi dents who are not disabled veterans. As will |ater be
expl ai ned, the need for the exenption, contrary to the situation

presented in the Saenz v. Roe decision, is directly related to

the period of time that a disabled veteran resides in the State.
The | egal principles discussed above becone critically

rel evant here because the State action in question does not
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i nvol ve any "necessity of life" (as was the case in Saenz v. Roe,

supra; Menorial Hosp. v. Maricopa County, 415 U S. 250 [1974];

and Shapiro v. Thonpson, supra), or any fundanental political

right (as was the case in Dunn v. Blunstein, 405 U S. 330
[1972]). There is no claimthat the State action has any
significant inpact on any other right, privilege or imunity.
There is no assertion that the plaintiff has been deprived of any
benefit he had in New Hanpshire. The plaintiff obviously is not
a nmenber of a suspect class. The "nature of the benefit denied"
to the otherwi se eligible veterans who have not satisfied the
residency requirenment is essentially the denial of a grant that
takes the formof a nodest tax abatement. The purpose of the
classification is fair, and the neans used to effect it are (as
will be explained below) justifiable. The veterans' exenption,
therefore, is not substantively conparable to the benefits at

i ssue in the decisions cited above, nor is it conparable to
statutes that have been found to be invalid in other cases, ' and

its residence requirenent does not have a sufficiently

2 The judge correctly distinguished the five-year residency
requi renent fromstatutes invalidated in other cases that
categorically denied a tax exenption or simlar benefit by
creating permanent classes of favored or disfavored residents.
See Attorney Gen. of New York v. Soto-Lopez, 476 U.S. 898, 900,
908-909, 911 (1986) (invalidating civil service enploynent
preference to veterans who were New York residents when they
entered mlitary service, noting that veterans who failed to
satisfy New York residence requirenents were permanently deprived
civil service preference and possibly deprived civil service
enpl oynment); Hooper v. Bernalillo County Assessor, 472 U.S. 612,
614, 616-617, 619-623 (1985) (invalidating, on equal protection
grounds, "fixed-date residence requirenent,” nanely, a New Mexico
statute that provided property tax exenption for Vietnam veterans
who had established residency in New Mexico before May 8, 1976).
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perceptible effect on the right to travel so as to require the
application of strict scrutiny.” The judge correctly concl uded
that the rational basis standard is the appropriate one by which
to measure the validity of the exenption

(b) The five-year residency requirenent has a rational
relationship to a legitimate governnental purpose, nanely, to
provi de financial assistance to veterans who are di sabled so that
they are able, when faced with increased tax burdens due to
escal ating real estate prices and correspondi ng property taxes,
to continue financially to maintain their domcile. The
commi ssi oner submtted national and State data denonstrating
that, historically and currently, the cost of single-famly
residential honmes in the Northeast and in Massachusetts has been,
and is, significantly higher than the national nedian, and that
correspondi ng property taxes in Massachusetts have risen over the
years. The Legislature could have rationally believed that, as
housi ng prices and correspondi ng property taxes rise, disabled
vet erans who have resided for five years in Massachusetts have
borne, and otherw se would continue to bear, a relatively higher

property tax obligation than di sabl ed veterans who are new or

3 W reject the plaintiff's contention that he suffered an
actual burden on his right to travel because "had he not noved to
New Hanpshire, he woul d never have suffered the | oss of his
abatenent.” This reasoning was rejected in Lee v. Conm ssioner
of Revenue, 395 Mass. 527, 533 (1985) (explaining that
di stinction between those who nove and those who stay and receive
abatenent "reflects preexisting differences; it does not
establish new classes that are different only in the way the
statute treats them"™ and noting that while one class receives
abat enent, other class has received capital gain which reflects
i ncreased val ue of prior hone).
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newer to the State.' By providing partial abatenents in
di fferent anmounts based on the extent of the veteran's disability
or injury, see note 7, supra, the Legislature could have
perm ssi bly reasoned that nore severely injured or disabled
veterans m ght face greater obstacles in earning incone and,
t hus, need an abatenent in a higher amount. Further, eligible
di sabl ed veterans who have resided in Massachusetts for a period
of less than five years are not excluded fromlater receiving,
after five years of residence, the partial exenption under G L.
c. 59, 8 5, Twenty-second. W conclude that the residency
requi renent does not violate the protections afforded to the
right to travel in the Fourteenth Armendnment. See Frost v.

Comm ssi oner of Corps. & Taxation, 363 Mass. 235, 248 (1973).

2. Finally, we reject the plaintiff's claimthat the five-
year residency requirenent of G L. c. 59, 8 5, Twenty-second,
violates Pt. 1, art. 6, of the Declaration of Ri ghts of the
Massachusetts Constitution. As explained, a legitimte public
pur pose supports the statute. The plaintiff has not denonstrated
that, in violation of art. 6, the veterans' exenption inposes

"privileges attributed to birth,” see Brown v. Russell, 166 Mass.

" Contrary to the plaintiff's argument, the five-year
residency requirenment is connected with hone ownership. A
reasonabl e construction of G L. c. 59, 8 5, Twenty-second,
denonstrates that the real estate subject to the parti al

exenption is real estate "of . . . veterans,"” that is, rea
estate owned by them and "occupi ed" by a disabled veteran "as
his [or her] domicile.” As such, the statute limts a disabled

veteran who owns various parcels of real estate to receiving a
partial exenption fromproperty taxes only in connection with the
real estate on which he is domcil ed.
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14, 22 (1896), concerns public enploynent or office, see Qinion
of the Justices, 303 Mass. 631, 654 (1939); Brown v. Russell,

supra at 23-27, or constitutes an "inproper use of State power

for private interest,” see Commonwealth v. Ellis, 429 Mass. 362,

371 (1999).

3. The judgnent of dism ssal is vacated. A judgnent is to
be entered declaring that the five-year residency requirenent of
G L. c. 59, 8 5, Twenty-second, is constitutional under the
appl i cabl e cl auses of the Fourteenth Amendnment to the United
States Constitution, and under Pt. 1, art. 6, of the Declaration
of Rights of the Massachusetts Constitution.

So ordered.




