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| RELAND, J. In this case we answer a question |eft open by

our decision in Commonwealth v. Kennedy, 435 Mass. 527, 530 n.3

(2001), concerning deadlines contained in the sexually dangerous



person statute, G L. c. 123A, § 13 (a).' In the Kennedy case,

we held that a violation of the statute's sixty-day comm tnment
and eval uation period required dism ssal of the Commonweal th's
petition for civil commtnent where there was a fifteen-nonth
delay in the filing of the qualified exam ners' reports. |d. at
528. Although we found that the "period of detention for

exam nation [was] vastly in excess of the maxi mum all owed by the
statute,” we did not decide whether any violation of the
statute's sixty-day deadline requires a dism ssal of the
Commonweal th's petition for civil commtnent of a defendant as a
sexual | y dangerous person. 1d. at 530. The statute's deadlines
are mandatory to protect a defendant's liberty interest, and any
del ay by the Commonweal th that results in a confinenment exceeding
sixty days is a violation of the statute. Because we concl ude
that dism ssal is the appropriate renmedy for any violation of the
si xty-day deadl i ne, absent extraordinary circunstances that would
justify a very brief delay, we affirmthe decision of the
Superior Court allow ng the defendant's notion for

reconsi deration and the notion to dism ss.

Facts and procedural history. On March 18, 2003, the

! General Laws c. 123A, § 13 (a), states: "If the court is
satisfied that probable cause exists to believe that the person
named in the petition is a sexually dangerous person, the
pri soner or youth shall be conmtted to the [Massachusetts
Treatment Center] for a period not exceeding 60 days for the
pur pose of exam nation and di agnosi s under the supervision of two
qgual i fied exam ners who shall, no |ater than 15 days prior to the
expiration of said period, file with the court a witten report
of the exam nation and di agnosis and their reconmendati on of the
di sposition of the person nanmed in the petition."



Commonweal th filed a petition pursuant to G L. c. 123A

8§ 12 (b), alleging the defendant to be a sexually dangerous

per son who should be commtted under G L. c. 123A, 8§ 14 (d).

The defendant, who was serving a sentence for rape of a child by
force and rape of a child, was due to be released from prison on
July 9, 2003. On July 13, 2004,% after an evidentiary hearing, a
Superior Court judge found probable cause to believe the

def endant was a sexual | y dangerous person and commtted himto

t he Massachusetts Treatnent Center (treatnent center) for the

pur pose of exam nation and di agnosis by two qualified exam ners.
However, the Department of Correction (departnent) was not
notified of the finding of probable cause until October 8, 2004.
See G L. c. 123A, 8 2. Because the departnent was not so
notified, the statutorily required report of the two qualified
exam ners was not ordered and was not filed with the court within
the statute's forty-five day requirement. See G L.

c. 123A, 8 13 (a). Notw thstanding the absence of a report from
the qualified exam ners, the Cormonwealth filed a petition for
trial on Septenmber 22, 2004. See G L. c. 123A 8§ 14 (a).

On Novenber 18, the Commonweal th noved to withdraw its
original petition for trial. The judge treated this notion as a
notion to strike and, after a hearing, allowed the Conmonweal th's
notion by agreenment of the parties. The judge ordered the

Commonweal th, by no |ater than Decenber 3, to file a new petition

> The del ay between March, 2003, and July, 2004, was not
chal I enged bel ow and is not at issue in this appeal.
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for trial. On Novenber 19, the Conmonwealth filed the reports of
the two qualified exam ners, and on Decenber 3, the Conmonweal th

filed a new petition for trial.

The defendant filed a notion to dism ss both petitions on
the ground, inter alia, that the Commonweal th lost its power to
proceed agai nst the defendant after the expiration of the sixty-
day evaluation period.® After initially denying the defendant's
notion to dismss, the judge all owed the defendant's notion for
reconsi deration and the notion to dism ss. The Commonweal th
appeal ed, and a notion to stay the defendant's rel ease pendi ng
appeal was allowed by a single justice of the Appeals Court. W
transferred the case to this court on our own notion.

Di scussion. The statutory schene exists to protect the

public "fromharm by persons |ikely to be sexually dangerous"” by
striking a balance between the public interest and a defendant's

substantive due process rights. Comonwealth v. Knapp, 441 Mass.

157, 164 (2004).

The Commonweal t h concedes that the defendant's nearly five-
month civil confinenment fromJuly 13, 2004, until Decenber 3,
2004, exceeded the sixty-day requirenent of G L. c. 123A, § 13

(a). However, citing Commonwealth v. Kennedy, supra at 530 n. 3,

®1n his notion to disnmss, the defendant al so argued that
t he Septenber 22, 2004, petition should be dism ssed because it
was filed before the qualified exam ners' reports. Indeed, the
statute requires the petition for trial to be filed within
fourteen days of the filing of the qualified exam ners' reports.
See G L. c. § 14 (a); Conmonweal th v. Knapp, 441 Mass. 157, 160
(2004) (Commonweal th nmust deci de whether to nove for trial within
fourteen days of filing of report). Because the parties had
agreed to strike the first petition, that argunment was noot.




and Commonweal th v. Gagnon, 439 Mass. 826 (2003), the

Commonweal th argues that not all violations of the G L. c. 123A
si xty-day deadline require dismssal. Although the delay in the

present case was not as long as that in Conmonwealth v. Kennedy,

supra, it was both substantial and unjustified by extraordinary
ci rcunst ances and, we conclude, required the dism ssal of the
petition.

In Commonweal th v. Kennedy, supra at 530, we determ ned that

the fifteen-nonth delay in filing the qualified exam ners

reports was "vastly in excess of the [sixty-day] maxi num al |l owed
by the statute.”™ Accordingly, we found it unnecessary to

consi der "whether |esser violations of the deadlines in G L.

c. 123A may result in sonme |esser sanction.” 1d. at 530 n.3. W
next considered these statutory deadlines in the Gagnon case, and
held that the failure tinmely to file the qualified exam ners
reports did not trigger dismssal of a petition for trial when

t he defendant's confinenent did not exceed sixty days.

Commonweal th v. Gagnon, supra at 827. The case before us

presents a different question, nanely, whether any violation of
8§ 13 (a) that results in a confinenent exceeding sixty days
requires dismssal of the Cormonwealth's belated petition for
trial. W now hold that it does, unless there are extraordi nary
ci rcunstances justifying an extrenely brief delay.

"Where the statutory | anguage is clear, courts apply the
pl ain and ordi nary neaning of that |anguage. . . . [The statute]

requires that the person naned in the petition 'shall be



committed to the treatnent center for a period not exceeding 60

days . . . under the supervision of two qualified exam ners who
shall, no later than 15 days prior to the expiration of said
period, file with the court a witten report.’" . . . The word
"shall' in this context, where substantive rights are invol ved,
indicates that the action is mandatory.” (Citation onmtted and

enphasi s added.) Commonwealth v. Kennedy, supra at 530, quoting

G L. c. 123A 813 (a). "In ternms of a defendant's liberty
interest, the relevant period is the sixty-day tine period."

Commonweal th v. Gagnon, supra at 831.

The statute makes clear that the defendant's eval uation
period shall not exceed sixty days, and sets forth no exceptions
t hat woul d extend that period.*® Were the defendant's
confinement falls outside the sixty-day limtation inposed by the
statute, there has been a violation of his liberty that requires
di sm ssal of the Commonwealth's petition for trial. See

Commonweal th v. Kennedy, supra at 531 (noting that "the liberty

interests at stake conpel strict adherence to the tinme franes set

forth in the statute”). C. Commonwealth v. Gagnon, supra at 827

(di smssal not warranted when Comonweal th's failure to neet
report filing deadline does not affect defendant's |iberty
interest).

Here, the defendant was commtted to the treatnent center on

* By conparison, the trial of an alleged sexually dangerous
person, which should ordinarily be held within sixty days of the
petition for trial, nay be del ayed for good cause or if the
interests of justice so require. See G L. c. 123A 8§ 14 (a);
Commonweal th v. DeBella, 442 Mass. 683, 689 (2004).




July 13, 2004. The sixty-day eval uation period expired on
Septenber 11, 2004. The Commonwealth filed the qualified

exam ners' reports on Novenber 19, 2004, sixty-nine days after
the expiration of the sixty-day evaluation period. The
Commonweal th's petition for trial was filed on Decenber 3, 2004,
ei ghty-three days after the eval uation period expired.

Throughout the G L. c. 123A proceedi ngs, the defendant renai ned
confined to the treatnent center, in violation of his liberty
interest.

The Commonweal th al so argues that our holding in the Gagnon
case permts us to viewviolations of G L. c. 123A on a "sliding
scale with only Kennedy-type violations requiring dismssal."
Accordi ngly, the argument continues, we should provide the
def endant sone alternative renedy to dism ssal, such as
conditional release. W disagree.

Qur holding in the Gagnon case does not help the
Commonweal t h because Gagnon was not hel d beyond t he sixty-day
eval uation period. Therefore, he suffered no deprivation of
i berty beyond that which the statute permts. Here, the
defendant’'s |iberty interests were affected because he was held
beyond the sixty-day eval uation period.> Further, nowhere does

t he Gagnon case suggest the use of a "sliding scale” with respect

> On Septenber 12, 2005, this court ordered the rel ease of
t he def endant pending the outconme of this appeal, on appropriate
conditions to be determ ned after a hearing before a judge in the
Superior Court.



to statutory violations.® Finally, as our holding in

Commonweal th v. Knapp, supra at 161-162, nekes clear, after a

finding of probable cause that the defendant is a sexually
danger ous person, a judge has no discretion to order release;
commtnment is mandatory. Thus, the statute provides no
alternative renedy to dismssal. The notion to dism ss was
properly granted.

Concl usion. Qur decision is dictated by the requirenents of

the statute and the Commonwealth's failure to nmeet those
requirenents. It is not our role to disturb the Legislature's
efforts to balance the public's protection agai nst an
individual 's liberty interests. Accordingly, the judgnent of
di smissal is affirned.

So ordered.

® There may be extraordinary circunstances that woul d excuse
brief violations of the § 13 (a) sixty-day limt. |In this case,
however, we are not presented with such circunstances. Here, the
Commonweal t h' s unexcused failure to neet the requirenents of the
statute caused the defendant's confinement beyond the § 13(a)
sixty-day limt. Indeed, the Commonwealth's petition for trial
was not even filed until well past the time that the case should
have been tried. See G L. c. 123A, 8 14 (a). Dism ssal was
required.



