COMMON LAW CONSTITUTIONALISM
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I. INTRODUCTION

In the Anglo-American legal tradition, there are ideas that
the common law restrains governmental power, that common
law reasoning influences constitutional arguments, and that
common law rights are incorporated into a constitution. We can
call these ideas “common law constitutionalism.”! For instance,
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1. The phrase “common law constitutionalism” is used in various ways. As Rob-
ert Leckey says, “scholars differ when defining common-law constitutionalism and
classifying the research done under its banner.” RoOBERT LECKEY, BiLLs OF RIGHTS
IN THE ComMmoON Law 35 (2015). Usually this phrase means one type of constitution-
alism based on common law tradition, common law reasoning, and common law
rights. See David A. Strauss, Common Law Constitutional Interpretation, 63 U. CHi.
L. Rev. 877, 888 (1996) (saying that “common law provides the best model for both
understanding and justifying how we interpret the [U.S.] Constitution”); Thomas
Poole, Back to the Future? Unearthing the Theory of Common Law Constitutionalism,
23 OxroRrD J. LEGAL StuD. 435, 439 (2003) (stating that common law constitutional-
ism considers the courts to be “primary guardian of a society’s fundamental values
and rights . . . .”); Thomas Poole, Questioning Common Law Constitutionalism, 25
LecaL Stup. 142, 142 (2005) (describing common law constitutionalism as “an at-
tempt to reconfigure the common law as a primary site of normativity”); Adrian
Vermeule, Common Law Constitutionalism and the Limits of Reason, 107 Corum. L.
REv. 1482, 1482 (2007) (“A central claim of common law constitutionalism has been
that precedent and tradition embody some form of latent wisdom.”); ADRIAN
VERMEULE, Law aND THE LimiT oF REason 11-12 (2009) (discussing superiority of
democratic rule making over common law constitutionalism, which defends court-
based rule making); KunaL M. PARKER, CoMMON Law, HISTORY, AND DEMOCRACY
IN AMERICA: LEGAL THOUGHT BEFORE MODERNIsM, 1790-1900, at 3-4 (2011) (ex-
ploring the deep relationship between the common law and the U.S. Constitution in
nineteenth century America); Abigail R. Moncrieff, Common-Law Constitutionalism,
the Constitutional Common Law, and the Validity of the Individual Mandate, 92 B.U.
L. Rev. 1245, 1257 (2012) (explaining that under David Strauss’s common law consti-
tutionalism, “the [American] courts are . . . engaging in a kind of conservative,
Burkean evolution that courts have engaged in from time immemorial”); STEPHEN
GARDBAUM, THE NEw COMMONWEALTH MODEL OF CONSTITUTIONALISM: THEORY
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when Sir Edward Coke (Coke) rebutted absolute monarchy in
seventeenth century England, he thought that even a king or the
British Parliament could not arbitrarily overrule the common
law. He said, as a judge in the Court of Common Pleas, that
“when an Act of Parliament is against Common right and rea-
son, or repugnant, or impossible to be performed, the Common
Law will controll [sic] it, and adjudge such Act to be void . . . .”2

From then on, common law lawyers have thought that the
common law is reason accumulated since time immemorial.?
Many generations have made the common law over hundreds of
years; therefore, lawyers consider the common law to be their
collective wisdom.* Common law constitutionalism tends to
think of the common law rights as fundamental; as a result, ju-
rists believe that common law rights and constitutional rights are
deeply related. This type of constitutionalism assumes constitu-

AND PrAcCTICE 24 (2013) (reviewing how U.K. common law constitutionalism “claims
the existence of judicially enforceable higher law even absent a switch to a formal
written constitution, including the power of courts to disapply conflicting statutes”);
W.J. WarLucaHow, A CommoN Law THEORY OF JubpiciaL Review: THE LiviNnG
TrEeE 270-71 (2007) (defending the Canadian Charter of Rights and Freedoms and
judicial review in Canada in terms of flexible and adaptable constitutionalism). See
generally T.R.S. Allan, Text, Context, and the Constitution: The Common Law as Pub-
lic Reason, in CommoN Law THEORY 185-203 (Douglas E. Edlin ed., 2007) (consider-
ing various aspects of common law constitutionalism); Jeffrey Goldsworthy, The Myth
of the Common Law Constitution, in ComMmoN Law THEORY 204-36 (Douglas E. Ed-
lin ed., 2007); James R. Stoner, Jr., Natural Law, Common Law, and the Constitution,
in CommoN Law THEORY 171-84 (Douglas E. Edlin ed., 2007); Noga Morag-Levine,
Common Law, Civil Law, and the Administrative State: from Coke to Lochner, 24
Const. CoMMENT. 601 (2007) (contemplating the relationship between Lochner-era
laissez-faire constitutionalism and common law constitutionalism); Noga Morag-Le-
vine, Judges, Legislators, and Europe’s Law: Common Law Constitutionalism and
Foreign Precedents, 65 Mp. L. REv. 32 (2006) (looking at constitutionalism based on
the idea that U.S. common law is not so ready for quoting foreign precedents). In this
Article, the phrase “common law constitutionalism” means a theory that long-accu-
mulated wisdom of lawyers, mainly derived from ordinary civil and criminal cases,
acquires constitutional status even if it is not explicitly enumerated in a written
constitution.

2. Dr. Bonham’s Case, (1610) 77 Eng. Rep. 638 (C.P.), reprinted in 1 EDWARD
COKE, SELECTED WRITINGS AND SPEECHES OF SIR EDWARD CoKE 275 (Steve Shep-
pard ed., 2003).

3. See PARKER, supra note 1, at 28-35; J.G.A. Pocock, THE ANCIENT CONSTITU-
TION AND THE FEUDAL Law: A StUuDY OF ENGLISH HisTORICAL THOUGHT IN THE
SEVENTEENTH CENTURY, A REISSUE WITH A RETROSPECT 34 (1987); GERALD J. Pos-
TEMA, BENTHAM AND THE COMMON Law TRADITION 4-5 (1986).

4. Pocock, supra note 3, at 34.
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tional rights are derived from the common law.> Furthermore,
reasoning in constitutional cases is also derived from common
law reasoning.c

Common law constitutionalism has various aspects. In this
Article, however, I would like to define common law constitu-
tionalism as follows, and I will use the term only in this way.
According to common law constitutionalism, the long-accumu-
lated wisdom of lawyers, which is mainly derived from ordinary
civil and criminal cases, acquires constitutional status even if it is
not explicitly enumerated in a written constitution. It is not
based on temporal wisdom but based on long-accumulated wis-
dom.” It appraises lawyers’ professional knowledge, not lay-
men’s will.8 Common law constitutionalism is derived from
ordinary civil and criminal cases, not from constitutional cases,
in its narrowest sense.® Moreover, a textual basis in a written
constitution is not important. Common law constitutionalism
assumes that such long-accumulated professional wisdom ac-
quires constitutional status, which means that it can be used in
judicial review or it can restrain arbitrary governmental power.

5. See PARKER, supra note 1, at 4 (“In the notorious case of Lochner v. New
York (1905), the Court effectively read common law freedoms into the U.S. Constitu-
tion’s Due Process Clause . . . .”).

6. See David A. Strauss, Do We Have a Living Constitution?, 59 DRAKE L. REv.
973, 977 (2011) (“The common law is a system that emphasizes precedent and tradi-
tion but that allows for innovation—in carefully circumscribed ways. . . . [M]y claim is
that many of the central doctrines of American constitutional law are the product of
the same kind of reasoning.”)

7. Common law lawyers acclaimed that old law was embedded in English history.
See infra Part II.A-C. For instance, Thomas M. Cooley (Cooley), a famous American
lawyer from the late nineteenth century, said that “[o]f all the constitutions which a
people makes for itself, the best is that which is written with close hold on the past
....” Thomas M. Cooley, Comparative Merits of Written and Prescriptive Constitu-
tions, 2 Harv. L. Rev. 341, 356 (1889).

8. Sir Edward Coke (Coke) stressed, when he thought the common law could
control legislation, the common law had been made by legal professions from time
immemorial, and therefore a statute based on a temporal whim could not override the
common law. See infra notes 25-30 and accompanying text.

9. In the Lochner era, lawyers came to consider liberty of contract, which was
originally derived from contract law, to be a constitutional right, and therefore legisla-
tion could not infringe upon that right. See infra notes 91-94 and accompanying text.
Likewise, under common law constitutionalism, a constitution protects a right derived
from civil and criminal proceedings at the common law as a constitutional right; a
famous example is “the privilege against self-incrimination.” John H. Langbein, The
Historical Origins of the Privilege Against Self-Incrimination at Common Law, 92
MicH. L. REv. 1047, 1047 (1994); see infra notes 53-55 and accompanying text.
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It is easy to suppose that common law constitutionalism can
only exist based on the long-established common law tradition
in Anglo-American countries. This Article argues, however,
that a similar conception exists in Japan, a typical civil law coun-
try. Lawyers respect the legal wisdom accumulated through
long time practice even in a civil law country. Such wisdom
tends to be incorporated into constitutional principles. Com-
mon law countries do not monopolize the basic idea of common
law constitutionalism. The purpose of this Article is to intro-
duce constitutional practice of and constitutional cases from Ja-
pan and then analyze them from the perspective of their
resemblance to common law constitutionalism. So far, previous
American and Japanese studies have not analyzed them from
this perspective; therefore, this Article contributes to a new un-
derstanding of Japanese constitutional law and comparative law.
Furthermore, this Article reveals that the civil law and the com-
mon law traditions are not as different as we usually assume.

Part II of this Article examines the conception of a consti-
tutional right in common law constitutionalism mainly by using
historical sources. From seventeenth century England to nine-
teenth century America, the common law and a constitution had
a deep relationship. Anglo-American lawyers thought that the
common law could restrain governmental power and the com-
mon law had constitutional importance. Part III considers Japa-
nese constitutional cases following the principles of common law
constitutionalism. For instance, it discusses cases in which the
Supreme Court of Japan seemed to think that long-established
rights embedded in basic legal practice are worth constitutional
protection.

II. TaeE ComMON Law BACKGROUND OF
THE U.S. CONSTITUTION

A. Common Law Thought in England Before
the American Revolution

In this Part, I examine common law constitutionalism in
Anglo-American legal history. From seventeenth century En-
gland to nineteenth century America, the common law had a
constitutional status, that is, the common law restrained arbi-
trary governmental power.'® Moreover, the common law rights

10. See infra Part I1.A-C.
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were incorporated into constitutions, and therefore the princi-
ples of the common law were used in judicial review.!!

The common law had developed since the age of the Nor-
man dynasty and was viewed as “the general custom of the
realm.”’2 According to recent studies, the theorization of the
common law began in seventeenth century England.’3 In order
to rebut absolutism, common law lawyers like Coke developed a
sophisticated understanding of common law theory. Their the-
ory is now known as “[c]lassical common law theory.”14 Classi-
cal common law theory saw law, by definition, as unwritten and
“immemorial custom” based on reason and the consent of the
people and the common law was considered to hold continuance
from the ancient Saxon era.'> If law was not a command of a
king but a long continuous custom, a king could not freely make
law according to his will. Therefore, classical common law the-
ory could be a strong refutation of the thesis of the king’s pre-
rogative to make law freely.'® Seventeenth century common law
lawyers like Coke invented this classical common law theory,
and later Sir Matthew Hale and Sir William Blackstone (Black-
stone) sophisticated and developed it. 17 Furthermore, classical
common law theory deeply influenced Edmund Burke’s political
philosophy.s

The most important feature of classical common law theory
was its peculiar definition of law. It defined law as unwritten
and “immemorial custom.”!® Blackstone held as follows:

11. See infra notes 53, 91 and accompanying text.

12. See MArRY ANN GLENDON ET. AL., COMPARATIVE LEGAL TRADITIONS:
TEXT, MATERIALS AND CASES ON WESTERN Law 306 (3rd ed. 2007).

13. PARKER, supra note 1, at 28-29; Pocock, supra note 3, at 31-32; POSTEMA,
supra note 3, at 3 n.1.

14. PosTEMA, supra note 3, at 3.

15. Pocock, supra note 3, at 32-37; see Harold J. Berman, The Origins of Histori-
cal Jurisprudence: Coke, Selden, Hale, 103 YALE L.J. 1651, 1680 (1994).

16. See Pocock, supra note 3, at 51.

17. See POSTEMA, supra note 3, at 13; e.g., 1 WiLLIAM BLACKSTONE, COMMENTA-
RIES ON THE Laws oF ENGLAND: A FACSIMILE OF THE FIrRsT EDITION OF 1765-1769,
at 17 (Univ. of Chi. Press 1979) (1765); MatTHEW HALE, THE HisTORY OF COMMON
Law or ENGLAND 7 (Charles M. Gray ed., Univ. of Chi. Press 1971) (1713).

18. EpmunD BURKE, Reflections on the Revolution in France, reprinted in RE-
FLECTIONS ON THE REVOLUTION IN FRANCE 50 (Frank M. Turner ed., Yale Univ.
2003) (1790); J.G.A. Pocock, Poritics, LANGUAGE, AND TiME: Essays oN PoLiTi-
caL THOUGHT AND HisTorY 202-232 (Univ. of Chi. Press reprt. 1989).

19. Pocock, supra note 3, at 37.
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That antient [sic] collection of unwritten maxims and customs, which
is called the common law, however compounded or from whatever
fountains derived, had subsisted immemorially in this kingdom; and,
though somewhat altered and impaired by the violence of the times,
had in great measure weathered the rude shock of the Norman
conquest.?°

As a result of this definition of law, the exponents of this
approach applauded the common law and distrusted statutes
and any prerogative of a king. Customs were seen as reasonable
because they had lasted for a very long time. If a custom was
unreasonable, people and lawyers just ceased using it and it lost
its customary status.2! By contrast, common law lawyers
thought that statutes or prerogatives never had such a basis of
reasonableness because these laws could be made by only one
lay person in one night.22 The common law is accumulated wis-
dom from over a long time. Its long continuance proves its ex-
cellence.?> Blackstone said that ancient rules had survived in
spite of various innovative attempts to abolish them because
they were reasonable:

[I]t hath been an antient [sic] observation in the laws of England, that

whenever a standing rule of law, of which the reason perhaps could

not be remembered or discerned, hath been wantonly broke in upon

by statutes or new resolutions, the wisdom of the rule hath in the end

appeared from the inconveniences that have followed the
innovation.?#

In addition, the common law was not only customary law
but also the product of many generations of jurists who made it
over thousands of cases. Coke said as follows:

[I]f all the reason that is dispersed into so many severall [sic] heads
were united into one, yet could he not make such a Law as the Law of
England is, because by many successions of ages it hath been fined
and refined by an infinite number of grave and learned man, and by
long experience growne [sic] to such a perfection, for the government
of this Realme [sic], as the old rule may be justly verified of it . . . No
man (out of his owne [sic] private reason) ought to be wiser than the
Law, which is the perfection of reason.?®

20. BLACKSTONE, supra note 17, at 17.

21. PosTtEMA, supra note 3, at 5-7.

22. See id. at 15-16 (“[I]n the view of Common Law theory, legislation is inevita-
bly the temporary aggregate of arbitrary wills.”). Pocock, supra note 3, at 34.

23. PARKER, supra note 1, at 31.

24. BLACKSTONE, supra note 17, at 70.

25. 2 SirR EDwARD COKE, SELECTED WRITINGS AND SPEECHES OF SIR EDWARD
CokEe 701 (Steve Sheppard ed., 2003) (1606) (footnote omitted).
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The common law was excellent because it was a perfection
of many lawyers’ professional reason, which had accumulated
since time immemorial. By contrast, any statute and prerogative
were devoid of such reasonableness; therefore the common law
was seen as a law superior to them.2¢ Blackstone said that “al-
most all the perplexed questions, almost all the niceties, intrica-
cies, and delays (which have sometimes disgraced the English, as
well as other, courts of justice) owe their original not to the
common law itself, but to innovations that have been made in it
by acts of parliament . . . .”2? The common law was “the accu-
mulated wisdom of ages,”28 and therefore legitimacy of the com-
mon law outweighed statutes.2® Coke’s words that “when an Act
of Parliament is against Common right and reason, or repug-
nant, or impossible to be performed, the common law will con-
troll [sic] it, and adjudge such Act to be void”3° should be
understood in this context. Coke’s argument is one of the most
famous examples of common law constitutionalism. Here, the
old common law can restrain arbitrary governmental power.

After the Glorious Revolution in England, the principle of
parliamentary sovereignty was established.3! As Blackstone
wrote, “[t]lhe power and jurisdiction of parliament, says Sir Ed-
ward Coke, is so transcendent and absolute, that it cannot be
confined, either for causes or persons, within any bounds. ... It
hath sovereign and uncontrolable [sic] authority in making, con-

26. See Pocock, supra note 3, at 34.

27. BLACKSTONE, supra note 17, at 10.

28. 4 WiLLiaM BLACKSTONE, COMMENTARIES ON THE Laws oF ENGLAND: A
FacsmMILE OF THE FIrRsT EDITION OF 1765-1769 435 (Univ. of Chi. Press 1979) (1769).

29. Researchers have discussed the relationship between the common law and
statutes. In particular, there is still controversy surrounding how to appropriately
read Dr. Bonham’s Case. Today, the idea that the common law had power to make
statutes contrary to it void is not so popular among historians. Currently, many re-
searchers do not support the superiority of the common law in the level of validity
between two legal sources; instead, many researchers support the superiority of the
common law in the level of moral legitimacy. See 8 MicHAEL LoBBAN, A HiSTORY
OF THE PHiLosorHY OF Law IN THE CoMmMoN Law WorLDp, 1600-1900, at 41-46
(2007); PoSTEMA, supra note 3, at 14-19.

30. Dr. Bonham’s Case, reprinted in COKE, supra note 2.

31. See Thomas C. Grey, Origins of the Unwritten Constitution: Fundamental
Law in American Revolutionary Thought, 30 Stan. L. REv. 843, 866 (1978) (“As Par-
liament achieved practical supremacy in 18th-century England, new constitutional
theory gave it unlimited legal sovereignty.”); John Phillip Reid, In Legitimate Strips:
The Concept of “Arbitrary,” the Supremacy of Parliament, and the Coming of the
American Revolution, 5 HOrsTRA L. REV. 459, 495 (1977) (noting that “after the Glo-
rious Revolution, Parliament was supreme . . . [and] sovereign”).
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firming, enlarging, restraining, abrogating, repealing, reviving,
and expounding of laws . . . .”32 Because of this, the idea of
supremacy of the common law has not been predominant in the
United Kingdom. As I discuss below, however, this idea sub-
sisted in the United States.?* In classical common law theory,
we can see the germ of American common law constitutional-
ism. Classical common law theory assumed that the common
law was superior to other forms of law and the common law
could overrule other forms of law, and American legal thought
surely inherited this basic assumption.3#

B. The Influence of Common Law Thought in the
Early American Republic

1. Common Law Thought in the American Revolution

The American Revolution and the framing of the written
state constitutions and the Constitution of the United States
were a new experience and departure from the old English tra-
dition. The republican form of government,s framing of the
written constitutional codes,¢ and the repeal of status-based so-

32. BLACKSTONE, supra note 17, at 156.
33. See infra Part 11.B-C.

34. See Jack P. GREENE, THE CONSTITUTIONAL ORIGINS OF THE AMERICAN
RevoruTion 181 (2011); F.A. HAYEK, THE CONSTITUTION OF LIBERTY 177 (4th im-
pression 1971); LoBBAN, supra note 29, at 123; Frederick Mark Gedicks, An Original-
ist Defense of Substantive Due Process: Magna Carta, Higher Law Constitutionalism,
and the Fifth Amendment, 58 EmMoRry L. J. 585, 585-86 (2009); Jack P. Greene, From
the Perspective of Law: Context and Legitimacy in the Origins of the American Revolu-
tion, 85 S. AtLanTiC Q. 56, 64 (1986); Grey, supra note 31, at 866-7, Michael W.
McConnell, Tradition and Constitutionalism Before the Constitution, 1998 U. ILL. L.
REev. 173, 189-90 (1998); John Phillip Reid, In Accordance with Usage: the Authority
of Custom, the Stamp Act Debate, and the Coming of the American Revolution, 45
ForbpHam L. Rev. 335, 364 (1976).

35. GorpoON S. Woob, THE RabpicAaLisM OF THE AMERICAN REvoLUTION 169
(1991) (“The Revolution brought to the surface the republican tendencies of Ameri-
can life. The ‘Suddenness’ of the change from monarchy to republicanism was ‘aston-
ishing.””). See also id. at 5.

36. HAYEK, supra note 34, at 179 (“[T]he idea of making this higher law explicit
and enforcible [sic] by putting it on paper, though not entirely new, was for the first
time put into practice by the Revolutionary colonists.”); LAWRENCE M. FRIEDMAN, A
History oF AMERICAN Law 71 (3rd ed. 2005) (“The Revolutionary period was, by
necessity, an age of innovation in fundamental law. The old ties with England had
been snapped. The states and the general government began to draft written constitu-
tions.”); PARKER, supra note 1, at 68-9.
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ciety?” were all innovative experiences in the new country.?® So
it was not surprising that novel and innovative political thought
flourished in the era. For instance, Thomas Paine (Paine) advo-
cated for the rights of man.?® According to Paine, American col-
onists’ struggle was not for the rights of Englishmen, but for the
rights of man. Thomas Jefferson (Jefferson) considered that one
generation of men had no right to bind another. He said “‘that
the earth belongs in usufruct to the living’; that the dead have
neither powers nor rights over it.”#0 For Jefferson, law was not
accumulated wisdom but the creative product and will of the
present generation. To be ruled by old law meant a denial of
self-rule.

Old-fashioned classical common law theory, however, was
never banished in the early American Republic. Classical com-
mon law theory survived even in the new continent, though new
thought sometimes influenced and attacked it.#* This Article fo-
cuses on this continuous pervasion of classical common law the-
ory in the United States. It does not suggest that classical
common law theory outweighed or prevailed over other political
thoughts in the early American republic.#2 My purpose here is
to show that classical common law theory and common law con-

37. PARKER, supra note 1, at 68 (“[B]irth had ceased to be the formal basis of
power and privilege.”).

38. See Woob, supra note 35, at-7-8.

39. THoMmaAs PAINE, The Rights of Man, reprinted in COMMON SENSE, RIGHTS OF
MaN, AND OTHER ESSENTIAL WRITINGS OF THOMAS PAINE 165-69 (Meridian 1984)
(1791-1792).

40. Letter from Thomas Jefferson to James Madison (Sept. 6, 1789), in THOMAS
JEFFERSON, PoLrticaL WRITINGs 593 (Joyce Appleby & Terrence Ball eds., 1999)
(1789) (emphasis in original).

41. See, for example, PARKER, supra note 1, at 78; JaMEs R. STONER, JR., Com-
MON Law AND LIBERAL THEORY: COKE, HOBBES, AND THE ORIGINS OF AMERICAN
CoNsTITUTIONALISM 192-93 (1992); and Stephen A. Conrad, James Wilson’s “Assimi-
lation of the Common-Law Mind,” 84 Nw. U. L. Rev. 186, 196 (1989), about the
influence of new ideologies upon classical common law theory.

42. Traditionally, it is said that Lockean liberalism was the predominant ideology
in the early American republic. See Louls HArTz, THE LIBERAL TRADITION IN
AMERICA 5-6 (1955). Recent research revealed civic humanism also had a strong po-
sition in America at that time: see, for example, J.G.A. Pocock, THE MACHIAVEL-
LIAN MOMENT: FLORENTINE PoLITICAL THOUGHT AND THE ATLANTIC REPUBLICAN
TRADITION 506-52 (2d ed. 2003); Issac Kramnick, Republicanism Revisited, 87 Am.
Hist. REV. 629, 630 (1982) (“The republican revisionist reading has replaced Lockean
liberalism with civic humanism.”); BERNARD BAILyN, THE IDEOLOGICAL ORIGINS OF
THE AMERICAN REvVOLUTION,at v-ix (2d prtg. 1967) (implying the spokesmen of the
Revolution were both civic humanists and liberals); GorpoN S. Woob, THE CREA-
TION OF THE AMERICAN REPUBLIC 1776-1787, at 53 (1969) (“The sacrifice of individ-
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stitutionalism existed in the United States, and then to compare
U.S. common law with Japanese cases. Through such considera-
tion, we will find the similarity of fundamental legal thought in
the common law and civil law traditions.

Classical common law theory influenced early American
lawyers in many ways. First, classical common law theory per-
vaded the thinking of lawyers in the age of the American
Revolution.#3> The colonies’ protest against the taxes and duties
that Great Britain imposed was partly based on the common
law. The colonists saw the oppressive policies and taxation of
the government of Great Britain as the violation of the colonial
men’s common law rights and English liberty—and they consid-
ered such policies to be unconstitutional.#* According to the es-
tablished principle of the common law, English subjects could
bring their own law into a newly discovered land. In a con-
quered land, however, the land’s aboriginal law endured.*s The
colonists thought they discovered America and so they brought
their common law there—although Blackstone thought that
America was not a discovered country but a conquered coun-
try.#6  The colonists thought that Englishmen discovered

ual interests to the greater good of the whole formed the essence of republicanism
and comprehended for Americans the idealistic goal of their Revolution.”).

43. See generally RoBERT Lowry CLINTON, GOD AND MAN IN THE Law: THE
FOUNDATIONS OF ANGLO-AMERICAN CONSTITUTIONALISM (1997); GREENE, supra
note 34; HAYEK, supra note 34; CHARLES HOwARD MclLwaiN, THE AMERICAN
ReEvoLuTION: A CONSTITUTIONAL INTERPRETATION (Da Capo Press reprt. 1973)
(1923); 4 JonN PHiLLiP REID, THE CONSTITUTIONAL HISTORY OF THE AMERICAN
RevoruTtionN (1993); Gedicks, supra note 34; Grey, supra note 31; McConnell, supra
note 34; Reid, supra note 34; and John Phillip Reid, In an Inherited Way: English
Constitutional Rights, the Stamp Act Debates, and the Coming of the American
Revolution, 49 S. CaL. L. Rev. 1109 (1975), for research that emphasizes the influence
of the common law upon the American Revolution.

44. HAYEK, supra note 34, at 177 (“[T]he claims and arguments advanced by the
colonists in the conflict with the mother country were based entirely on the rights and
privileges to which they regarded themselves entitled as British subjects.”); MclL-
WAIN, supra note 43, at 19 (“Their rights as Englishmen were to the Americans the
safest and surest ground of opposition to the Parliament.”); REID, supra note 43, at 25
(“From the beginning to the end of the revolutionary controversy, American whigs
relied on the same rights: their rights as Englishmen.”).

45. Blackstone said that “if an uninhabited country be discovered and planted by
English subjects, all the English laws are immediately there in force. For as the law is
the birthright of every subject, so wherever they go they carry their laws with them.
But in conquered or ceded countries, that have already laws of their own, the king
may indeed alter and change those laws; but, till he does actually change them, the
antient [sic] laws of the country remain . . . .” BLACKSTONE, supra note 17, at 104-05.

46. Id.
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America and therefore, they were worthy of the protection of
English law.#” For example, Richard Bland wrote as follows in
his pamphlet in the age of the American Revolution:
I do not suppose, Sir, that you look upon the present inhabitants of
Virginia as a people conquered by the British arms. If indeed we are
to be considered only as the savage ABORIGINES of this part of
America, we cannot pretend to the rights of English subjects; but if
we are the descendants of Englishmen, who by their own consent and
at the expense of their own blood and treasure undertook to settle
this new region for the benefit and aggrandizement of the parent
kingdom, the native privileges our progenitors enjoyed must be de-
rived to us from them, as they could not be forfeited by their migra-
tion to America.*8

Likewise, James Otis stated that “[l]ife, liberty, and estate,
being personal rights, are (by the gentleman admitted to be) se-
cured to us by the common law. I do not remember to have
heard that the colonies ever contended for more . ...” 4 In the
same way, Thomas Fitch wrote:

It therefore seems apparent that the King’s subjects in the plantations
have a right, and that it is for the honor of the crown and law that
they should have a right, to the general and essential privileges of the
British constitution, as well as the rest of their fellow subjects.>®

As discussed above, the colonists claimed that they were
worthy of protection of English common law and had common
law rights. They said that the taxes and policies that Great Brit-
ain imposed violated their common law rights. For instance, the
colonists claimed the right to trial by jury, the right to personal
liberty, as protected by the Habeas Corpus Act, and the right to
be free from taxation without representatives. All these rights
were based on the common law.5!

47. See REID, supra note 43, at 114-15; Greene, supra note 34, at 63-64.

48. RicHARD BLAND, The Colonel Dismounted, in 1 PAMPHLETS OF THE AMERI-
caN REvoLUTION, 1750-1776, at 319 (Bernard Bailyn ed., 1965) (1764).

49. James Ortis, A Vindication of the British Colonies, the Rights of the British
Colonies Asserted and Proved, in 1 PAMPHLETS OF THE AMERICAN REVOLUTION,
supra note 48, at 577 (1765).

50. Tauomas FitcH ET AL., Reasons Why the British Colonies in America Should
Not Be Charged with Internal Taxes, in 1 PAMPHLETS OF THE AMERICAN REvOLU-
TION, supra note 48, at 389 (1764).

51. The quotations below from the pamphlets of the American Revolution are
some examples of such arguments.

This privilege is of ancient date, and whenever it hath been en-
croached upon has been claimed, struggled for, and recovered as being
essential for the preservation of the liberty, property, and freedom of
the subject. For if the privilege of not being taxed without their con-
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When the colonists vindicated their rights, they used the
language of the common law. For them, the British govern-
ment’s violation of their common law rights was illegal and un-
constitutional. Like classical common law theorists in
seventeenth century England, the colonists thought that com-
mon law rights and principles could restrain governmental
power.

2. Common Law Thought in the Declaration of Independence
and the U.S. Constitution

The Declaration of Independence also reflected common
law thought. It consisted of two parts: in the first part, the Dec-
laration of Independence declared the natural rights, but in the
second part, it stated that history showed that the English kings
violated the old rights of Englishmen. This means that the cause
of the American Revolution was at least partly the vindication
of the common law which Great Britain had violated.s2

In many provisions of the U.S. Constitution, the Framers
guaranteed common law rights as constitutional rights.>> Jeffrey

sent be once taken from them, liberty and freedom are certainly gone

with it. That power which can tax as it shall think proper may govern

as it pleases; and those subjected to such taxations and government

must be far, very far from being a free people. They cannot, indeed,

be said to enjoy even so much as the shadow of English liberties.
Id. at 386-87.

[F]or the principle of the common law is that no part of their property

shall be drawn from British subjects without their consent, given by

those whom they depute to represent them; and this principle is en-

forced by the declaration of the GREAT CHARTER and the Bill of

Rights, neither the one nor the other introducing any new privilege.
DanNier Durany, Considerations on the Property of Imposing Taxes in the British
Colonies, in 1 PAMPHLETS OF THE AMERICAN REVOLUTION, supra note 48, at 635
(1765) (emphasis in original).

The power therein given to courts of admiralty alarms them greatly.

The common law is the birthright of every subject, and trial by jury a

most darling privilege. So deemed our ancestors in ancient times, long

before the colonies were begun to be planted. Many struggles had

they with courts of admiralty, which, like the element they take their

name from, have divers time attempted to innundate the land.
OXENBRIDGE THACHER, The Sentiments of a British American, in 1 PAMPHLETS OF
THE AMERICAN REVOLUTION, supra note 48, at 492-3 (1764).

52. See STONER, supra note 41, at 185-190; Gedicks, supra note 34, at 622-24;
McConnell, supra note 34, at 195-97.
53. CLINTON, supra note 43, at 96-97; STONER, supra note 41, at 212-22; JaMEs R.

STONER, JR., CoMMON-Law LIBERTY: RETHINKING AMERICAN CONSTITUTIONALISM
16-21 (2003); Jeffrey D. Jackson, Blackstone’s Ninth Amendment: A Historical Com-
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Jackson said that the individual rights that the Framers pro-
tected “were overwhelmingly English rights or responses to per-
ceived violations of the rule of law in England.”>* For instance,
the Framers protected “the right to trial by jury[,] . . . . [t]he
privilege of writ of habeas corpus[,] . . . . [t]he prohibitions on
bill of attainder[, and] . . . . [tJhe prohibition on ex post facto
laws” have their origin of English history and the English com-
mon law.55 The framing of the written constitution was a new
project, but the Framers did not attempt to completely abolish
and replace the old wisdom. They did not try to build a novel
order from scratch. They just tried to improve the old law and
rights.’¢ The Framers thought that the common law rights were
also constitutional rights that the government should not in-
fringe upon them.

3. Common Law Thought of the Federalists

After Declaration of Independence and the framing of the
Constitution, the influence of common law theory upon consti-
tutional thought continued. After the American colonies de-
clared independence, Federalists, such as James Kent (Kent),
Joseph Story (Story), and James Wilson (Wilson), argued that
the common law of England should prevail in America when it
was under attack for allegedly being antidemocratic and unsuit-
able for the new republic.’” In the end, prominent Federalist

mon Law Baseline for the Interpretation of Unenumerated Rights, 62 OkLa. L. REv.
167, 185 (2010).

54. Jackson, supra note 53, at 185.

55. Id. at 185-86.

56. See STONER, supra note 41, at 177; Gedicks, supra note 34, at 640; McCon-
nell, supra note 34, at 197; Suzanna Sherry, The Founders’ Unwritten Constitution, 54
U. Cur. L. Rev. 1127, 1156 (1987). John Dickinson said as follows in the Constitu-
tional Convention at Philadelphia:

Experience must be our only guide. Reason may mislead us. It was

not Reason that discovered the singular & admirable mechanism of

the English Constitution. It was not Reason that discovered or ever

could have discovered the odd & in the eye of those who are governed

by reason, the absurd mode of trial by Jury. Accidents probably pro-

duced these discoveries, and experience has given a sanction to them.

This is then our guide.
2 THe REcORDs OF THE FEDERAL CONVENTION OF 1787, at 278 (Max Farrand ed.,
1966) (1787).

57. FRIEDMAN, supra note 36, at 66; LOBBAN, supra note 29, at 145 (“While de-
fending a vision of the constitution shared by [Supreme Court Chief Justice John]
Marshall, these men [James Wilson (Wilson), Joseph Story (Story), and James Kent
(Kent)] also defended and developed a view of the common law in America at a time
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lawyers, like Story and Kent, mainly led the formation of Amer-
ican law.>® Therefore, another legal system never replaced the
English common law in the United States.>® Next, I will con-
sider legal thought of the Federalists.

The Federalists played an important role in the Americani-
zation of English common law. Wilson, a Federalist lawyer and
a Justice of the Supreme Court of the United States, heavily de-
pended on classical common law theory.®® He said that many
constitutional rights were derived from the common law of the
ancient Saxon era. For example, the privilege of senators and
representatives from arrest during their attendance at the ses-
sion had continued since the time of the Saxons.c! Likewise he
said, the right to trial by jury,? the right to bear arms,®> and the
proportionality of crime and punishment were derived from the
Saxons.®* Here, we can understand his conception of the consti-
tutional rights: they were derived not from the written texts of
the Constitution but from the ancient common law.

A distinguished Federalist lawyer, Story, who was also a Su-
preme Court Justice, accommodated classical common law the-

when it was under attack.”); Peter Stein, The Attraction of the Civil Law in Post-
Revolutionary America, 52 Va. L. REv. 403, 410 (1966).

58. G. EbwarRD WHITE, THE AMERICAN JUDICIAL TRADITION: PROFILES OF
LEADING AMERICAN JUDGES 48 (3d ed. 2007) (demonstrating that American lawyers
at that time considered legal treatises of Kent and Story to be a starting point of legal
research). About the controversies between the Federalists and the Republicans, see
JoyceE APPLEBY, CAPITALISM AND A NEwW SociAL ORDER: THE REPUBLICAN VISION
oF THE 1790s, at 57-60 (1984); KermiT L. HALL & PETER KARSTEN, THE MAGIC
MirrOR: Law IN AMERICAN HisToRrY 78-91 (2nd ed. 2009); PARKER, supra note 1, at
92-116; and HipEO TANAKA, AMERIKAHO NO REKISHI [A HISTORY OF AMERICAN
Law] 296-7 (1980).

59. See FRIEDMAN, supra note 36, at 66.

60. See LoBBAN, supra note 29, at 146 (“Wilson described the common law as a
developing customary system, reflecting the needs and manners of the people. In
doing so, he drew largely on the ideas of seventeenth century common lawyers such as
Coke and Hale . . . .”); PARKER, supra note 1, at 90 (indicating that Wilson believed
that the U.S. Constitution was similar to ancient Saxon law); Conrad, supra note 41, at
187 (“Wilson held the common law not only over and above statutory law, but also
perhaps—and Wilson’s apparent ambiguity is at the heart of the matter—over and
above what we now call constitutional law.” (emphasis in original)).

61. 1 THE Works oF JaMEs WiLsoN 420 (Robert Green McCloskey ed., Bel-
knap Press 1967) (1804).

62. 2 id. at 516.
63. Id. at 657.
64. 1 id. at 350.
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ory in the new era.®> He described common law as a system that
had been continuously developing since the immemorial past.
In his view, common law had a very old origin, but it reflected
the latest social circumstances.®¢ In that way, common law con-
tained both the long-standing wisdom and the latest knowledge
obtained in a new age. Furthermore, like Wilson, Story thought
various new constitutional provisions originated in the common
law.®” For instance, Story maintained that the Third and Fourth
Amendments to the U.S. Constitution were mere expression of
the principles of the common law. ¢ He said the Third Amend-
ment’s “plain object is to secure the perfect enjoyment of that
great right of the common law, that a man’s house shall be his
own castle, privileged against all civil and military intrusion.”®®
Likewise, he said the Fourth Amendment “seems indispensable
to the full enjoyment of the rights of personal security, personal
liberty, and private property. It is little more than the affirm-
ance of a great constitutional doctrine of the common law.”70
According to Story, the following various constitutional rights
derived from the Magna Carta and the Bill of Rights in 1689:7

the right of trial by jury; the right to personal liberty and private
property according to the law of the land; that the subjects ought to
have a right to bear arms; that elections of members of parliament
ought to be free; that freedom of speech and debate in parliament
ought not to be impeached, or questioned elsewhere; and that exces-

65. Story had the old conception of the common law. He defined the common
law as immemorial unwritten law. See THE MISCELLANEOUS WRITINGS OF JOSEPH
Story 505 (William W. Story ed., Da Capa Press reprt. 1972) (1852). He never
thought, however, that the common law was fixed system and the same as it had been
during the old Saxon era. He said the common law had progressed in accordance
with the progress of the age. See id. at 702. Therefore the common law could be in
harmony with the development of commercial law by Lord Mansfield. See id. See
LoBBAN, supra note 29, at 148-51, for a discussion of Story’s theory of common law.

66. STORY, supra note 65, at 702; see also LoBBAN, supra note 29, at 149.

67. See supra notes 60-64 and accompanying text (providing information about
Wilson’s writings).

68. 3 JosepH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED
STATES; WITH A PRELIMINARY REVIEW OF THE CONSTITUTIONAL HISTORY OF THE
COLONIES AND STATES, BEFORE THE ADOPTION OF THE CONSTITUTION, §§ 1892-
1894, at 747-48 (1833).

69. Id. § 1893, at 747.

70. Id. § 1895, at 748.

71. See id. § 1858, at 718; see also Magna Carta, translated and reprinted in THE
Roots oF LIBERTY: MAGNA CARTA, ANCIENT CONSTITUTION, AND THE ANGLO-
AMERICAN TRADITION OF RULE oF Law 345-48 (Ellis Sandoz ed., Liberty Fund,
Inc.1993); EnGLisH BiLL oF RigHTs 1689, LiLLiAN GopMAN Law LiBRARY, http:/
avalon.law.yale.edu/17th_century/england.asp (last visited Oct. 24, 2015).
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sive bail ought not to be required, nor excessive fines imposed, nor
cruel or unusual punishments inflicted.”?

For both Wilson and Story, constitutional rights were com-
mon law rights, and Wilson saw the U.S. Constitution as a resto-
ration of the Saxons’ ancient constitution.

C. The Theory of an Unwritten Constitution in
the Late Nineteenth Century

1. Christopher G. Tiedeman

In the late nineteenth century, classical common law
thought highly influenced American laissez-faire lawyers’ con-
ception of the U.S. Constitution.”> They argued that the U.S.
Constitution embodied unwritten customs that had developed
over a long time, even though the United States already had a
written constitution.” A prominent lawyer and scholar, Chris-
topher G. Tiedeman (Tiedeman) published a book entitled The
Unwritten Constitution of the United States in 1890. 7> He con-
tended that the U.S. Constitution was an unwritten custom of a
people who had a long tradition. He asserted that it was not an
order of the sovereign, but a developed custom, saying, “the
conclusion is irresistible that the fundamental principles which
form the constitution of a state cannot be created by any gov-
ernmental or popular edict; they are necessarily found imbed-
ded in the national character and are developed in accordance
with the national growth.” 7¢ He insisted that “the substantive

72. SToRrY, supra note 68, § 1858, at 718.

73. Laissez-faire lawyers thought that the U.S. Constitution was embedded in
Anglo-American history and unwritten custom—Iike how the classical common law
theory considered the common law to be unwritten custom embedded in history. For
example, Christopher G. Tiedeman (Tiedeman) said that “the great body of Ameri-
can constitutional law cannot be found in the written instruments, . . . . it is unwritten
....” CHRISTOPHER G. TiIEDEMAN, THE UNWRITTEN CONSTITUTION OF THE UNITED
StATES: A PHILOSOPHICAL INQUIRY INTO THE FUNDAMENTALS OF AMERICAN CON-
STITUTIONAL Law 45 (1890). Cooley said, “the leading principles are all to be found
in Magna Charta and other charters of English liberty which the people of America at
the time of the Revolution had claimed as a part of their inherited freedom . . . .”
Cooley, supra note 7, at 348. For a discussion about scholarships on laissez-faire con-
stitutionalism, see infra note 89.

74. See Davib M. RaBBAN, LaAw’S HISTORY: AMERICAN LEGAL THOUGHT AND
THE TRANsATLANTIC TURN TO HisTORY 346 (2013).

75. See generally TIEDEMAN, supra note 73.

76. Id. at 16.
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law is essentially nothing more than the moral rules, commonly
and habitually obeyed by the masses . . . .”77

For Tiedeman, the U.S. Constitution was a product of En-
glish history; it was never a product of the genius and invention
of the Founders. Tiedeman said that the U.S. Constitution was
the natural sequential development of the English constitution
and not the voluntary creation of the Americans in the eight-
eenth century. According to him, the U.S. Constitution was a
long time-evolving custom of the Anglo-American nations. The
Founders did not create the Constitution from scratch, rather
the Constitution was mere “sequential development[ ] of the
British Constitution.”’® Like classical common law theorists
who considered law to be old custom, Tiedeman saw the consti-
tution as old customary law. Therefore, “most of the principles
entering into the composition of the American Constitution are
neither original nor novel,—the American constitutions being
evolutionary forms of the British Constitution . . . .”7°

Furthermore, Tiedeman thought that American constitu-
tional law was mainly unwritten.8® The U.S. Constitution was
composed of cases, statutes, customs, and history. Its main part
was not a written constitutional code. Additionally, the unwrit-
ten constitutional law was not fixed at the time of framing but
had been evolving throughout history.

[TThe flesh and blood of the Constitution, instead of its skeleton, is

here, as well as elsewhere, unwritten; not to be found in the instru-

ment promulgated by a constitutional convention, but in the decisions

of the courts and acts of the legislature, which are published and en-

acted in the enforcement of the written Constitution. The unwritten

constitution of the United States, within the broad limitations of the
written Constitution, is just as flexible, and yields just as readily to the

mutations of public opinion as the unwritten constitution of Great
Britain.3!

Tiedeman considered U.S. law and the U.S. Constitution to
be based on unwritten custom and embedded in Anglo-Ameri-

77. Id. at 15.
78. Id. at 21.
79. Id. at 91.
80. Id. at 45.
81. TIEDEMAN, supra note 73, at 43.
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can history.82 We can consider his thought as a descendant of
classical common law theory.

2. Thomas M. Cooley

Another famous lawyer of the time, Thomas M. Cooley
(Cooley), advocated a similar theory. Cooley viewed the law as
a custom, the same as classical common law theory. He wrote
that “‘[w]ith customs we do well,” says the proverb, ‘but statutes
may undo us;’ and our laws we do not forget are still for the
most part customary.”s> Cooley thought that law was not a
command but a custom that people voluntarily adopted; people,
therefore, can obey law without any difficulty.s

Furthermore, he was an advocate of the classical view of
the common law; therefore, he saw the common law as unwrit-
ten and immemorial custom.

The common law of England consisted of those maxims of freedom,

order, enterprise, and thrift which had prevailed in the conduct of

public affairs, the management of private business, the regulation of
domestic relations, and the acquisition, control, and transfer of prop-

erty from time immemorial. It was the outgrowth of the habits of

thought and action of the people, and was modified from time to time

as those habits became modified, and as civilization advanced, and

new inventions changed the modes of business.8>

He contended that the U.S. Constitution embodied long us-
age and suggested that it was highly continuous with that of
Britain. He even said the change that had happened during the
framing of the U.S. Constitution was smaller than the change
that took place when the Glorious Revolution had occurred.so
Further, Cooley stated that constitutional rights and common
law rights were identical. The Constitution did not create rights

82. See id. at 6,21. PARKER, supra note 1, at 244-45 (“Custom and ideas of ‘un-
written’ law played an extremely significant role in the burgeoning constitutional law
literature during the last third of the nineteenth century.”).

83. Thomas M. Cooley, The Uncertainty of the Law, 22 Am. L. Rev. 347, 367
(1888).

84. See id. at 368.

85. THomAas M. CooLEY, A TREATISE ON THE CONSTITUTIONAL LIMITATIONS
WHIcH REST UPON THE LEGISLATIVE POWER OF THE STATES OF THE AMERICAN
Union 21 (1868).

86. Cooley, supra note 7, at 350.
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from scratch; rather, it merely confirmed the vested rights that
the people already had based on the common law.8”

Both Tiedeman and Cooley insisted that the Constitution
was an unwritten, customary law developing from a very old
age.s® Their legal thought had a political intent to preserve the
old Jacksonian economic order and to oppose new legislations
intervening in the free market.® If the law was a custom, legisla-
tion and administrative orders could not intervene in society be-
cause societal customs were already the only “law” Americans
should respect. Political ideologies, however, cannot fully ex-
plain their legal thought well. Their legal thought was possible

87. CooLEY, supra note 85, at 416-17; see also RABBAN, supra note 74, at 319
(“At times, he [Cooley] simply equated the constitutional guarantees with the com-
mon law in effect when they were adopted.”).

88. See supra notes 74-87 and accompanying text.

89. In the past, historians saw Cooley and Tiedeman as advocates of unregulated
corporate capitalism. See generally CLYDE E. JacoBs, Law WRITERS AND THE
Courrts: THE INFLUENCE OF THoMAS M. CooLEY, CHRISTOPHER G. TIEDEMAN, AND
Joun F. DiLLoN uPON AMERICAN CONSTITUTIONAL Law (Da Capo Press reprt.
1973) (1954). Recent Lochner revisionism scholars, however, state that their thought
was based on a belief in the old Jacksonian, small scale and individualistic economic
order. See HERBERT HOVENKAMP, ENTERPRISE AND AMERICAN Law 1836-1937, at 2
(1991) (“The founders of substantive due process—Thomas Cooley, Christopher
Tiedeman, and John Dillon—were Jacksonian to the core.”); Louise A. Halper, Chris-
topher G. Tiedeman, ‘Laissez-Faire Constitutionalism’ and the Dilemmas of Small-
Scale Property in the Gilded Age, 51 Onio St. L.J. 1349, 1350 (1990) (summarizing
how Tiedeman defended small-scale property rather than big corporations); Alan R.
Jones, The Constitutional Conservatism of Thomas McIntyre Cooley: A Study in the
History of Ideas, in AMERICAN LEGAL AND CoNsTITUTIONAL HisTORY: A GARLAND
SERIES OF OUTSTANDING DisSERTATIONS 131-33 (Harold Hyman & Stuart Bruchey
eds., 1987) (arguing Cooley’s conservatism was based on theory and practice of Jack-
sonian democracy). Other revisionists have stated that laissez-faire constitutionalism
was based on an opposition to class legislation. See Davip E. BERNSTEIN, REHABILI-
TATING LOCHNER: DEFENDING INDIVIDUAL RIGHTS AGAINST PROGRESSIVE REFORM
9 (2011) (commenting that “the liberty of contract doctrine . . . . evolved from” an-
ticlass legislation doctrine and natural rights theory); HowarRD GiLLmaN, THE Con-
STITUTION BESIEGED: THE RISE AND DEMISE OF LOCHNER ERA PoOLICE POWERS
JURISPRUDENCE 55 (3d prtg. 2004) (suggesting anticlass legislation theory and tradi-
tion could explain the cases in the Lochner era well); Michael Les Benedict, Laissez-
Faire and Liberty: A Re-Evaluation of the Meaning and Origins of Laissez-Faire Con-
stitutionalism, 3 Law & Hist. REv. 293, 305 (1985) (expounding how laissez-faire con-
stitutionalism was based on opposition to class legislation and special legislation).
Revisionists’ scholarships have influenced constitutional theory as well as legal his-
tory. See Jack M. BALKIN, CONSTITUTIONAL REDEMPTION: PoLiTICAL FAITH IN AN
Unsust WorLp 186-207 (2011) (covering the changing status of the Lochner case);
KerMIT ROOSEVELT IlII, THE MYTH OF JUDICIAL AcCTIVISM: MAKING SENSE OF SU-
PREME CoURT DEcisions 213-18 (2006) (clarifying Lochner is no longer considered
to be illegitimate).
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only based on the tradition of common law theory and we can
see their thought as one historical example of common law
constitutionalism.

3. The Fourteenth Amendment to the U.S. Constitution

The Fourteenth Amendment to the U.S. Constitution was
viewed as the restoration of the ancient constitution. Supreme
Court Justice Brown said that “the adoption of the Fourteenth
Amendment to the Constitution imposed upon the states certain
obligations that had long before been imposed upon Congress,
and which had been recognized as familiar restrictions upon leg-
islative power from time immemorial.”?® For lawyers in the late
nineteenth century, the U.S. Constitution was customary and
constitutional rights were common law rights. The Supreme
Court of the United States has declared that the Due Process
Clause guarantees common law rights.? “[T]he liberty guaran-
teed [by the Due Process Clause] . . . denotes not merely free-
dom from bodily restraint but also the right of the individual to
contract . . . and generally to enjoy those privileges long recog-
nized at common law . . . .”92 Stephen Siegel has said jurists in
the Lochner era®? turned to the common law as the source of
substantive due process:

In sum, in turning to the common law as the source of their notions of
substantive due process, Lochner era jurists conceived that mass of
doctrines and rules as an expression of abstract principles and con-
cepts that formed the traditional norms of the Anglo-American peo-
ple. Because the common law’s principles and concepts were the
traditional norms of the Anglo-American people, they were the “law

90. Henry B. Brown, The New Federal Judicial Code, 34 AnN. REP. A.B.A. 339,
347-48 (1911).

91. Meyer v. Nebraska, 262 U.S. 390, 399 (1923); Lochner v. New York, 198 U.S.
45, 56 (1905) (holding that the Fourteenth Amendment protects liberty of contract,
which is derived from common law); Munn v. Illinois, 94 U.S. 113, 124-25 (1876)
(finding the right which the Constitution protects comes from the common law);
Slaughter-House Cases, 83 U.S. (1 Wall.) 36, 114-15 (1872) (Bradley, J., dissenting);
see also Stephen A. Siegel, Lochner Era Jurisprudence and the American Constitu-
tional Tradition, 70 N.C. L. Rev. 1, 81-83 (1991).

92. Meyer, 262 U.S. at 399.

93. See generally Lochner, 198 U.S. 45 (1905). From the late nineteenth century
to the beginning of the twentieth century, the Supreme Court of the United States
struck down some progressive legislation, which were intended to protect workers. It
is common to call this period the Lochner era. See ROOSEVELT, supra note 89, at 214;
WiLLiAM M. WIECEK, THE LosT WoORLD OF CLASSICAL LEGAL THOUGHT: Law AND
IDEOLOGY IN AMERICA, 1886-1937, at 123 (1998).
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of the land”-the norms the founding generation intended the Consti-
tution’s Due Process Clause to protect.”*

From seventeenth century England to late nineteenth cen-
tury America, the common law had constitutional importance.
The common law was long-accumulated customary wisdom and
therefore, it was worthy of respect and governmental power
could not easily overrule it. In classical common law theory,
common law restrained statutes and prerogatives.> In the
United States, the common law rights were incorporated into
the Constitution. ° Many American jurists argued that the com-
mon law was people’s custom, but it was simultaneously a prod-
uct of professional lawyers. It seems that they thought the
common law judges could represent the popular will and peo-
ple’s custom. Therefore, from Coke to Cooley, there was no ex-
plicit conflict between professional knowledge of law and
popular custom.®’

D. The Common Law and the U.S. Constitution
in the Modern Age

Today, the relationship between the common law and the
U.S. Constitution is much more ambiguous. The Supreme
Court sometimes uses common law terminology in constitu-
tional arguments. For example, in Hague v. Committee for In-
dustrial Organization,*® it referred to “time out of mind” in
order to construct a theory of the public forum.*® The Court
held as follows:

Wherever the title of streets and parks may rest, they have immemo-
rially been held in trust for the use of the public and, time out of

94. Siegel, supra note 91, at 81-82.
95. See supra Part 1L A.
96. See supra Part I1.B-C.
97. Brian Z. Tamanaha argues that:
[c]ommon law judges previously claimed to represent the common
customs and morals of the realm, thus bearing the consent of the com-
munity, but after the transition it was legislators who directly repre-
sented community consent. Although the historical jurists and the
realists similarly thought of judges as the conduits through which so-
cial views were brought into law, after the transformation, with judges
in a reduced position and no longer plausibly claiming to represent
community consent, this notion became far more problematic.
Brian Z. TamMaNnaHA, BEYOND THE FORMALIST REALIST D1ivipE: THE ROLE OF
Povitics IN JUDGING 88 (2010) (citation omitted).
98. 307 U.S. 496. (1939).
99. Id. at 515.
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mind, have been used for purposes of assembly, communicating
thoughts between citizens, and discussing public questions. Such use
of the streets and public places has, from ancient times, been a part of
the privileges, immunities, rights, and liberties of citizens.!00

In McDonald v. City of Chicago, Illinois,'*' the Court also
referred to “ancient times” and Blackstone when it held that the
right to bear arms in the Second Amendment was incorporated
against the states.'®2 In that case, Justice Alito explained that
the right to bear arms was the right of Englishmen from ancient
times.' Furthermore, the common law plays a role in the due
process cases today. According to modern substantive due pro-
cess jurisprudence, only fundamental rights are worth strict scru-
tiny protection.'o¢ Justice Scalia seemed to think that the
common law history could impact the fundamental status of a
right in the dissenting opinion of Lawrence v. Texas,'°> because
when he cited Meyer v. Nebraska,'°¢ he emphasized its holding
that the rights “long recognized at common law” are worthy of
constitutional protection.'”” In modern constitutional law, how-
ever, the Court’s reference to common law terminology is
merely one part of many historical arguments. The words of the
U.S. Constitution are highly abstract; therefore history, tradi-
tion, and precedents are important when interpreting it. Here,
common law rights have lost their direct connection to constitu-
tional rights unlike in the past.

There are some examples that show the influence of the
common law upon the U.S. Constitution in modern constitu-
tional theory—even though connections are much weaker than
in the past. James R. Stoner Jr. says both today’s liberals and
conservatives “remain in debt to certain common-law ways of
thinking and to specific common-law rights.”1°¢ First, some con-

100. Id.

101. 561 U.S. 742 (2010).

102. Id. at 767-68.

103. Id. at 768.

104. See Griswold v. Connecticut, 381 U.S. 479, 488 (1965) (Goldberg, J., concur-
ring); JouN E. Nowak & RoNaLD D. RoTunDA, PRINCIPLES OF CONSTITUTIONAL
Law 250 (4th ed. 2010) (“Today the Court will apply strict forms of review under the
due process clauses and the equal protection clause to any governmental actions
which limit the exercise of ‘fundamental’ constitutional rights.”).

105. 539 U.S. 558 (2003).

106. 262 U.S. 390 (1923).

107. Lawrence, 539 U.S. at 593 (quoting Meyer, 262 U.S. at 399) (emphasis
omitted).

108. STONER, supra note 53, at 4.
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stitutional theorists defend the common law type of reasoning in
constitutional cases. For instance, David A. Strauss (Strauss) ar-
gues for “a living constitution” which is based on the common
law reasoning.!® According to him, the changes and develop-
ments of the U.S. Constitution throughout American history are
a common law-type evolution. The U.S. Constitution has gradu-
ally evolved through distinguishing and interpreting precedents.

The living constitution of the United States is a common law constitu-

tion in the sense that the principal mechanism of change is the evolu-

tion of the law through the development of precedent. The answer to

the critics who say living constitutionalism is just an excuse for judi-

cial fiat or whim is that the common law has been restraining judges
for centuries in areas like contracts and property.'1°

For instance, he argues that “Brown v. Board of Educa-
tion'! is an example of the common law approach . .. .”112 “The
best justification of Brown is that it followed from a line of
precedents that had steadily eroded ‘separate but equal’; Brown
was just the last step in a progression. This is how the common
law works.”113 In short, Strauss considers the Court to have de-
veloped constitutional jurisprudence in a common law manner.

Second, Cass R. Sunstein (Sunstein) states that substantive
rules of the common law still have influence on the U.S. Consti-
tution. He argues that distribution of rights and properties
based on the common law has been considered to be neutral,
and neutral status rarely needs to be constitutionally justified.'!4
For instance, the distinction between negative rights and posi-
tive rights depends on the common law. Usually people assume
the U.S. Constitution only guarantees negative rights, like prop-
erty and freedom of religion, and that it does not protect posi-
tive rights like welfare rights.!'s Sunstein says this separation is

109. Davip A. StrAUSS, THE Living ConsTITUTION 1-2 (2010).
110. Strauss, supra note 6, at 978.
111. 347 U.S. 483 (1954).

112. Strauss, supra note 6, at 978 (italics added) (footnote added). See generally
Brown, 347 U.S. 483.

113. Strauss, supra note 6, at 978 (italics added) (citation omitted); see also
STrRAUSS, supra note 109, at 77-92.

114. See Cass R. SUNSTEIN, THE PARTIAL CONSTITUTION 48, 68 (1993).
115. See id. at 69-70.
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dependent on the common law.!1¢ Likewise, state action and in-
action are distinguished based on the common law.117

Sunstein also explains that the common law deeply influ-
ences many other constitutional interpretations, like procedural
due process,!'8 unconstitutional conditions,!® and standing.!20
For example, “liberty and property [in the Due Process Clause]
continue to be defined by reference to existing distributions and
even to the common law.”!2! In short, common law rules and
rights are considered to be a baseline of constitutional argu-
ments. Sunstein not only analyzes constitutional cases from this
perspective but also criticizes this “status quo neutrality.”122

As argued above, the common law is still of importance in
contemporary constitutional jurisprudence.'?* Direct connec-
tion, however, between common law rights and constitutional
rights largely disappears. Therefore, it is unclear if the Court
respects long-accumulated wisdom of lawyers derived from ordi-
nary civil and criminal cases in modern American constitutional
law. As I examine below, we can find that in some cases, the
Supreme Court of Japan follows the principles of common law
constitutionalism more directly than the United States.!2

III. JapanNese CASE STUDY
A. Introduction

I will argue that the respect for long-accumulated legal wis-
dom also exists in present Japanese legal and constitutional
practice. Japan is a typical civil law country, and almost all im-
portant laws are in the forms of statutes and codes.'2> The legal
reasoning is not based on analogy from previous cases but on

116. Id. at 70 (“[T]he provision of welfare, or government protection against pri-
vate racial discrimination, is thought to involve ‘positive’ rights because these rights
interfere with existing distributions and with common law principles”).

117. 1d. at 74.

118. Id. at 82 (describing how the Court has held that common law rights cannot
be taken without a full hearing).

119. Id. at 85.

120. SUNSTEIN, supra note 114, at 88-89.

121. Id. at 83.

122. Id. at 48, 123.

123. See supra Part 11.D.

124. See infra Part I11.B.

125. RENE Davip & Jonn E. C. BRIERLEY, MAJOR LEGAL SYSTEMS IN THE
WorLD TopAay: AN INTRODUCTION TO THE COMPARATIVE STUDY OF Law 496-97
(2d ed. 1978); GLENDON ET AL., supra note 12, at 226 (“The primary sources in all
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syllogism, so Japanese lawyers prefer to apply abstract legal
rules to specific facts.!26

After World War II, Japan adopted an American-type judi-
cial review in which ordinary courts’ judges tackle constitutional
matters in order to settle the concrete cases and controversies.!2”
The Supreme Court of Japan has been very reluctant to declare
laws unconstitutional, but there are some cases in which the
Court declared a statute unconstitutional.2® In these cases, the
Court has tended to view a right that has been embedded in
Japanese traditional legal practice or traditional private law as a
constitutional right.’2° In this legal practice, I think there is an
idea similar to common law constitutionalism. The rights which
have a long history and that many lawyers have sophisticated,
even before the ratification of the Constitution of Japan and the
birth of judicial review, tend to be incorporated into constitu-
tional rights. The judges dealing with constitutional matters in
Japan are judges who are often experts of ordinary civil and

civil law systems are enacted law and custom, with the former overwhelmingly more
important.”).

126. Lawyers in civil law countries prefer “judicial syllogism.” See MITCHEL DE
S.-O-LE. LassSER, JubpiciAL DELIBERATIONS: A COMPARATIVE ANALYSIS OF JUDI-
ciaL TRANSPARENCY AND LEGITIMACY 5, 34 (2004).

127. Nmonkoku Kenpo [KeEnpo | [ConsTITUTION], art. 81; see also Norikazu
Kawagishi, The Birth of Judicial Review in Japan, 5 INT’L J. ConsT. L. 308, 309 (2007).

128. Many scholars argue that the Supreme Court of Japan rarely declares stat-
utes unconstitutional. See generally Herbert F. Bolz, Judicial Review in Japan: The
Strategy of Restraint, 4 HasTiNGs INT'L & Comp. L. REv. 87 (1980); David S. Law,
The Anatomy of a Conservative Court: Judicial Review in Japan, 87 TEx. L. REv. 1545
(2009); David S. Law, Why Has Judicial Review Failed in Japan?, 88 WasH. U. L.
REv. 1425 (2011); Shigenori Matsui, Why Is the Japanese Supreme Court So Conserva-
tive?, 88 WasH. U. L. Rev. 1375 (2011); Jun-ichi Satoh, Judicial Review in Japan: An
Overview of the Case Law and an Examination of Trends in the Japanese Supreme
Court’s Constitutional Oversight, 41 Loy. L.A. L. REv. 603 (2007). In contrast, John
O. Haley argues that the Supreme Court of Japan is not as conservative as we usually
assume. See John O. Haley, Constitutional Adjudication in Japan: Context, Structures,
and Values, 88 WasH. U. L. Rev. 1467, 1491 (2011). He says that the Court merely
follows the communitarian orientation of Japanese society. See id. Furthermore,
some professors say that recently, the Court has become more active and liberal than
it was in the past. See Norikazu Kawagishi, Japanese Supreme Court: An Introduction,
8 NaT’L Tartwan U. L. Rev. 231, 243 (2013) (“[T]he Supreme Court of Japan has
slightly changed its attitude toward constitutional litigation. The almost inactive era
seems to have come to an end.”). See generally Hideo Yokoo, Saikosai no Ikenshinsa
no Kasseika to Kenpo Hanrei [The Japanese Supreme Court’s Activation of Judicial
Review and Constitutional Cases], 18 CHUKYO LAWYER 101 (2013).

129. See infra Part I11.B.1.
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criminal cases. Therefore, it is very natural for them to respect
the rights embedded in ordinary legal practice.

Even when the Supreme Court of Japan does not declare
statutes unconstitutional, the Court often restrains governmen-
tal power using the old traditional wisdom of law. In these
cases, the Court uses older methods of statutory interpretation,
which have existed since before the ratification of the Constitu-
tion of Japan, in order to restrain governmental power instead
of using direct constitutional arguments.'3° Justices in Japan
prefer traditional methods of statutory interpretation to consti-
tutional arguments when they would like to restrain arbitrary
governmental power.

Of course, Japan is a civil law country; therefore, Japanese
traditional legal practice is mainly composed of interpretation of
statutes, not the common law or case law. In Japan, however,
some basic statutes, like the Civil Code and the Penal Code, are
profession-made law and have a long history.!3! As argued be-
low, such basic codes were framed in nineteenth century and
from then on, scholars and judges have contributed to develop-
ing an interpretation of the codes.!32 Furthermore, such codes
are immune from frequent and political amendment. Here, con-
stitutional practice in Japan follows the principle of common law
constitutionalism, that is, the long-accumulated wisdom of law-
yers, mainly derived from ordinary civil and criminal cases, ac-
quires constitutional status even if it is not explicitly enumerated
in a written constitution.

B. Cases

1. The Cases in Which the Court Declared Statutes
Unconstitutional

Let us see the actual cases. In Hiraguchi v. Hiraguchi (the
Forest Act case),!33 the Supreme Court of Japan declared the
Article 186 of the Forest Act!34 unconstitutional, which pre-

130. See infra Part 111.B.3-4.

131. See infra Part 111.B.

132. See infra notes 234-235 and accompanying text.

133. Saiko Saibansho [Sup. Ct.] Apr. 22, 1987, 41 SAIKO SAIBANSHO MINJI
HARANEISHU [MINsHU] 408, translated in LAwrReNCE W. BEER & HirosHI IToH, THE
CoNnsTITUTIONAL Law OF JapaN, 1970 THrRouGH 1990, at 327-45 (1996).

134. Sinrinhé [Forest Act], Law No. 249 of 1951, art. 186, translated in BEER &
Iton, supra note 133, at 327.
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cluded a division claim of a jointly-owned forest unless a claim-
ant had more than half of the share of a forest. In that case, the
Court viewed the ownership right prescribed in the Civil Code!35
and the right to claim for dividing a jointly-owned property pre-
scribed in the Civil Code!3¢ as constitutional rights,'3” and held a
statutory restriction on these rights was unconstitutional.'3® The
Court held that this right to claim for dividing a jointly-owned
property was gradually developed and finally prescribed in the
Civil Code of Japan.'*® This right has existed since the Civil
Code came into operation in 1898.140 Furthermore, the model
of the Civil Code in Japan was Biirgerliches Gesetzbuch,'*!
which was largely written based on ancient Roman law.!42
Therefore, the right at issue in this case has a long history and is
much older than the Constitution of Japan, which was enacted in
1946. By contrast, the Forest Act was enacted in 1951 and the
Article 186 of the Forest Act did not have such a long history
but was merely introduced because of a governmental forest
policy.'#> The Court respected the right to claim for dividing a
jointly owned property because of its long history and practice
in Japan and even in the civil law world. A Japanese professor
of civil law has said that the historically developed basic legal

135. Minpo, [Minpo] [Crv. C.] art. 256.

136. See id. at art. 256, para. 1.

137. Saiko Saibansho [Sup. Ct.] Apr. 22, 1987, 41 [MinsHU] 408, 412, translated in
BEER & ITOH, supra note 133, at 327, 329.

138. Id. at 417, translated in BEER & IToH, supra note 133, at 332.

139. Id. at 412, translated in BEErR & Iton, supra note 133, at 329.

140. See Kenzo Takayanagi, A Century of Innovation: The Development of Japa-
nese Law, 1868-1961, in Law IN JAPAN: THE LEGAL ORDER IN A CHANGING SOCIETY
23-31 (Arthur Taylor von Mehren ed., 1963) (about the history of the Civil Code in
Japan).

141. See Takayanagi, supra note 140, at 30-31; GLENDON ET AL., supra note 12, at
70; Yoichi Sakaguchi, Minpoten Kiso No Hoko: Hozumi To Ume Ni Okeru Doitsu
Minpo Keiju No Ronri [Direction of Draft of the Civil Code: Hozumi’s and Ume’s
Logics of the Reception of the German Civil Code], 22 Tokyo GAIKOKUGO DAIGAKU
Ronsyu 107, 107-08 (1972) (saying that the Japanese Civil Code was written based on
the German Civil Code). Biirgerliches Gesetzbuch means “civil code” in German.
See generally BURGERLICHES GEseTzBUCH [BGB] [CiviL CopE], Aug. 18, 1896,
[BunpEsGEseETZBLATT| [BGBL. I] 42, 310, para. 3(1) (Ger.), translated in German
Civil Code, FED. MINISTRY OF JusT. CONSUMER PROTECTION, available at http://www
.gesetze-im-internet.de/englisch_bgb/german_civil_code.pdf.

142. See GLENDON ET AL supra note 12, at 65; ALAN WATsON, THE MAKING OF
THE CrviL Law 180 (1981) (“Modern civil codes are themselves the direct descendant
of Justinian’s Institutes in structure and range of contents alike.”).

143. See Saiko Saibansho [Sup. Ct.] Apr. 22, 1987, 41 [MinsHU] 408, 413, trans-
lated in BEER & IToH, supra note 133, at 329-30.



28 SUFFOLK TRANSNATIONAL LAW REVIEW [Vol. 39:1

rules of property, such as the right at issue here, can acquire a
kind of constitutional status.'44

Similarly, in Shichifukusangyo Corp. v. Japan (the Postal
Act case),'#5 the Court held that a part of Article 68 and Article
73 of the Postal Act'4¢ were unconstitutional. These Articles ex-
empted the government from tort liability even when a postal
worker lost mail as a result of his or her gross negligence or
intent. The Court held that such immunity was unconstitutional
and void. 47 Under the tort provision of the Civil Code'4® and
the State Redress Act,'+ anyone, including the government, has
to be liable for tort responsibility when he or she causes injury
or loss by negligence or intent. The Postal Act gave special ex-
emption from this general principle to an official postal worker
because it seemed to be useful to the governmental postal pol-
icy.'s® The Court, however, viewed the general tort liability
principle as having constitutional status; therefore, such an ex-
emption should be reviewed under strict scrutiny.!s!

In this case, again, the legal principle and rule embedded in
Japan’s long legal practice acquired constitutional importance.
There has been tort liability for a private person since the ratifi-
cation of the Japanese Civil Code in 1898. Additionally, there
has been tort liability for the government since the ratification
of the State Redress Act in 1947. These tort liabilities have been
an important part of Japanese legal practice. In the Postal Act
case, the traditional tort law provided a baseline of judicial re-
view.!52 In short, the Court thought that rights that have a long
tradition and are embedded in important codes or statutes

144. Akio Yamanome, Zaisanken no Kiku toshiteno Minji Kihon Hosei [Basic
Civil Legal Systems as a Measure of Property], 35 Kikan Kicyou To Housouzou
158, 165 (2013).

145. Saiko Saibansho [Sup. Ct.] Sept. 11, 2002, 56 SAIKO SAIBANSHO MINJI
HANREISHU [MINnsHU] 1439, http://www.courts.go.jp/app/hanrei_en/detail?id=585.

146. Yubinho [Postal Act], Law No. 165 of 1947.

147. Saiko Saibansho [Sup. Ct.] Sept. 11, 2002, 56 [MiNsHU] 1439, 1443.

148. Minpo [Minpo] [Crv. C.] art. 709.

149. Kokka Baisyoho [Kokubaiho] [State Redress Act], Law No. 125 of 1947, art.
1, para. 1.

150. The government thought exemption of damages would enhance rapid and
reasonable mail delivering service because exemption would reduce delivering costs
and release officers from receiving too much attention. Saiko Saibansho [Sup. Ct.]
Sept. 11, 2002, 56 [MinsHU] 1439, 1445.

151. See id. at 1445.

152. Joji Shisido, Kokka Baisho Sekinin No Menjo To Kenpo 17 Jo [Restriction/
Exemption of State Redress liability and the Article 17 of the Constitution], in KEMPO
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would be guaranteed as constitutional rights even without enu-
meration in the Constitution because lawyers view such rights as
customary and integral parts of legal practice in Japan.

2. The Relation Between the Right to Privacy and Freedom of
Expression

In Japan, the right to privacy has been gradually accepted in
tort law and criminal law. As a result, it has a much higher pos-
sibility of being incorporated into constitutional law than the
right to expression. When the rights of privacy and freedom of
expression come in conflict with each other, the Court tends to
give preference to the right of privacy.

In Ohnishi et al. v. Japan (the Tachikawa Leaflet Posting
case),!s?> the defendants were prosecuted under the Article 130
of the Penal Code,!5* which punishes breaking into a residence.
The defendants argued that punishing entering a shared space of
the apartment building for the purpose of posting leaflets was
unconstitutional because it violated the Free Expression Clause
of the Constitution.’>s The Court held, however, that expressive
action shall not infringe upon the rights of others; therefore the
defendants’ free expression claim was unreasonable.!s¢ Here,
the Court preferred the residents’ right to privacy to the defend-
ants’ right to freedom of expression. One of the reasons for this
1s that the Court’s attitude as to the weight that should be given
to each of the two rights.

The right of a resident’s privacy has been protected since
the enactment of the Penal Code in 1907. Justices are very fa-
miliar with the interpretation and practice involving the Penal
Code. This is because the Penal Code has been valid law and
applied to ordinary criminal cases in the Japanese courts for a
long time. From 1907 on, Japanese judges have been trained to
apply the Penal Code. By contrast, freedom of expression does
not have such a firm basis of legal tradition in Japan. Freedom

Hanrer Hyaku SEN [SELECTED ONE HUNDRED CONSTITUTIONAL CAsEs] 286, 287
(Yasuo Hasebe et al. eds., 2013).

153. Saiko Saibansho [Sup. Ct.] Apr. 11, 2008, 62 SAIKO SAIBANSYO KENI
HANREISHU [KersHo] 1217, http://www.courts.go.jp/app/hanrei_en/detail 2id=945.

154. Kemo [Kemo] [Pen. C] art. 130.

155. Nmonkoku Kenpro [Kenro] [CoNsTITUTION], art. 21, para. 1.

156. Saiko Saibansho [Sup. Ct.] Apr. 11, 2008, 62 SAIKO SAIBANSYO KENI
HANREISHU [KEIsyu] 1217, 1224-25.
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of expression was prescribed in Meiji Kenpo [constitution].!57
The Meiji Constitution ratified in 1889 included the list of con-
stitutional rights and division of governmental powers, but the
courts could not enforce the constitutional rights. The constitu-
tional rights were merely political restraints and there was no
judicial review in the Meiji Constitutional regime.!s8 Therefore,
though the Meiji Constitution had a clause protecting freedom
of expression, the courts never enforced this right.'>® Judicial
review started only upon the ratification of the Constitution of
Japan in 1946.1°© For many decades, however, and even now,
the Supreme Court of Japan has not taken freedom of expres-
sion seriously.!o! T think this difference in the historical weight
of rights has deeply influenced the Court’s reasoning. It is quite
usual for the Justices to respect rights that their own have en-
forced and esteemed for a long time.

The Court’s tendency to take long-established rights more
seriously than the right to freedom of expression is quite evident
in many other cases in Japan. The Supreme Court of Japan has
consistently preferred property and privacy to freedom of ex-
pression. In Yamagishi v. Japan (the Yamagishi Poster case),!62
the defendants glued posters to utility poles and were prose-
cuted under the Minor Offenses Act, Article 1, no. 33.163 The
Minor Offenses Act prohibited anyone from gluing something
to others’ property. The Court held that even if the defendants’
conduct was a means to express their ideas, they should not tres-
pass on others’ property.'®* There were several of the same
types of cases, which held that freedom of expression should not
violate property rights.16

157. Da1 NiHonN Teikoku Keneo [MEut Keneo] [ConsTiTUTION], art. 29.

158. Kawagishi, supra note 127, at 312-14.

159. See supra notes 157-158 and accompanying text.

160. See supra note 127.

161. See Kawagishi, supra note 128, at 239 (“[F]reedom of expression, which is
regarded as one of the most fundamental rights in a liberal democracy and thus is
widely believed to warrant careful protection, has never been sufficiently appreciated

162. Saiko Saibansho [Sup. Ct.] June 17, 1970, 24 SAIKO SAIBANSYO KEUI
HANREISHU [KEi1sHU] 280, translated in HirosH1 ITon & LawreNcE W. BEER, THE
ConsTITUTIONAL CASE Law OF JAPAN: SELECTED SUPREME COURT DECISIONS,
1961-1970, 244-46 (1978).

163. Id. at 281-82, translated in Iton & BEER, supra note 162, at 244-45.

164. Id. at 282, translated in Iton & BEER, supra note 162, at 244-45.

165. See generally Saiké Saibansho [Sup. Ct.] Mar. 3, 1987, 41 SAIKO SAIBANSHO
KEUT HANREISHU [KEISYU] 15; Saikd Saibansho [Sup. Ct.] Dec. 18, 1984, 38 Saiko
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Likewise, in Shinchosya Publishing Corp. v. Doe (the Ishi
ni Oyogu Sakana [fish swimming in a stone] case),!%6 the Court
held that the novel that the defendant wrote based on the real
experience of the plaintiff infringed upon the reputation and pri-
vacy of the plaintiff.’? In another case, the Court held that a
nonfiction novel which disclosed a past criminal record of the
plaintiff infringed upon the plaintiff’s privacy rights.!¢8 Gener-
ally speaking, the Court’s tendency to prefer privacy and prop-
erty to freedom of expression has been predominant.

3. The Relationship Between Constitutional Rights and
Statutory Rights

Justices in the Supreme Court of Japan tend to solve consti-
tutional problems without referring to the Japanese Constitu-
tion. Let us examine Izawa v. City of Funabashi (the Public
Library case of 2005),'¢° which concerned freedom of expres-
sion.'70 T think if this case had been brought in the United
States, the courts would have found a violation of a constitu-
tional right.'”* In Japan, however, the case was organized as vio-
lation of a statutory right. In 2005, a public library discarded
books written by the plaintiffs because its librarians disliked the
plaintiffs’ political ideologies.'”> The library had standards for
deregistering library books, but the librarians did not obey them

SAIBANSHO KEUT HANREISHU [KEIsyo] 3026; Saikd Saibansho [Sup. Ct.] Dec. 18,
1968, 22 SAIKO SAIBANSHO KENI HANREISHU [KEIsyYU] 1549.

166. Saiko Saibansho [Sup. Ct.] Sept. 24, 2002, 1106 HANREI TAIMUZU [HANTA]
72.

167. Id. at 75.

168. Saiko Saibansho [Sup. Ct.] Feb. 8, 1994, 48 SAIKO SAIBANSHO MINJI
HANREISHU [MiNsHU] 149, 156.

169. Saiko Saibansho [Sup. Ct.] July 14, 2005, 59 SAIKO SAIBANSYO MINJI
HANREISHU [MINsHU] 1569 http://www.courts.go.jp/app/hanrei_en/detail ?id=759.

170. Id. at 1574.

171. If this case had occurred in the United States, the act of the librarians could
have violated freedom of speech because the defendant could argue that the case
involved content-based restriction of speech at a public forum. See, e.g., Se. Promo-
tions, Ltd. v. Conrad, 420 U.S. 546, 547, 559 (1975) (holding that a public theater
could not prohibit an applicant from using the theater because of its content under
the First Amendment); Brown v. State of La., 383 U.S. 131, 133, 147-50 (1966) (hold-
ing that a silent protest at a public library shall be protected by the First
Amendment).

172. Saiko Saibansho [Sup. Ct.] July 14, 2005, 59 [MinsHO] 1569, 1571.
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in this case.'”? The plaintiffs sued the library under the State
Redress Act'7* and claimed damages.

The Court held that the librarians’ actions were illegal and
violated the plaintiffs’ personality right [jinkaku ken],'7s which
the State Redress Act and the Civil Code protect in the Japa-
nese legal system.'7”¢ The Court did not directly hold that the
library violated freedom of expression as protected by the con-
stitutional law. Here, the Court again preferred the personality
right embedded in Japanese traditional legal practice under the
basic codes and statutes to a constitutional right. Personality
right was the statutory right that gradually emerged and was ap-
proved by the cases sued under the Civil Code and the State
Redress Act. In Japanese legal practice, this right includes the
right to life, person, freedom, honor, and so forth, except for
property rights and financial interests.'”” In this case, the plain-
tiff’s personality right, which is embedded in traditional Japa-
nese legal practice, was the reason why the Court held that the
librarians shall not arbitrarily discard books. Even though per-
sonality rights are not explicitly enumerated in the Japanese
Constitution, the Court took them seriously.

173. Id.

174. Kokka Baisyoho [Kokubaiho] [State Redress Act], Law No. 125 of 1947, art.
1, para. 1.

175. Personality right [jinkaku ken] was originally derived from a moral right,
which today means “[t]he right of an author or artist, based on natural-law principles,
to guarantee the integrity of a creation despite any copyright or property-law right of
its owner.” Brack’s Law DictioNaRrY 1162 (10th ed. 2014) (defining “moral right”).
Originally, the concept of a moral right emerged in eighteenth century Germany in
order to protect authors. See Kazunari Kimura, Doitsu Ni Okeru Jinkakuken Gainen
No Keisei (1) [Formation of the Concept of Personality Rights in Germany], 295 Rit-
SUMEIKAN HoGgaku 94, 102 (2004). But today, “personality right” has very different
meanings in Germany and Japan. In Japan, it means all personhood interests includ-
ing life, liberty, and reputation except monetary interests. See RYOI1CcHI YOSHIMURA,
Funokorno [Law ofF Torrts] 37 (2nd ed. 2000). Unfortunately, U.S. law does not
have this concept; therefore translation is difficult. Naoki Kanaboshi translated
jinkaku ken as “a personhood right.” Naoki Kanaboshi, Competent Persons’ Constitu-
tional Right to Refuse Medical Treatment in the U.S. and Japan: Application to Japa-
nese Law, 25 PENN ST. INT’L. L. REV. 5, 65 (2006).

176. Saiké Saibansho [Sup. Ct.] July 14, 2005, 59 [MinsHU] 1571, 1574,

177. John Locke included the right to life, liberty, and property in the word
“property.” See JoHN Locke, Two TREATISES ON CrviL GOVERNMENT 234 (George
Routledge and Sons 1884) (1690). The Supreme Court of Japan, however, has distin-
guished between personal interests and property interests. Personal interests include
life, liberty, reputation, and so forth. They are not directly related to monetary inter-
ests. In contrast, property interests are directly related to monetary and financial
interests.
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The Court dealt with a similar problem in Japan v. Takeda
(the Jehovah’s Witness Transfusion case).!”8 The biggest differ-
ence was that this case involved private parties. In this purely
civil case, the plaintiff sued doctors who gave her a blood trans-
fusion against her will.'” The plaintiff was a Jehovah’s Witness
and hence refused any blood transfusion. 80 Here, the Court
did not refer to freedom of religion guaranteed by the Japanese
constitutional law because the constitutional law basically only
regulates the relation between the government and private par-
ties.!8! The Court held that the blood transfusion violated the
plaintiff’s Civil Code-guaranteed personality right and ordered
the payment of damages.!s2

When we compare these two cases, the Public Library case
of 2005 and the Jehovah’s Witness Transfusion case, we can un-
derstand that a personality right protected against private in-
fringement also restrains governmental power and the Court
prefers a personality right to freedom of expression. This per-
sonality right has a long history in Japanese legal practice. The
term “personality right” itself is not used in the Civil Code, but
the Code explicitly protects a person’s body, liberty, and reputa-
tion from injury in Article 710.'83 The Court has held that this
clause of the Civil Code protects these interests (body, liberty,
and reputation) as a part of personality rights.’8* Furthermore,
the Court has held that courts can issue an injunction against
various conducts when these conducts would injure personality

178. Saiko Saibansho [Sup. Ct.] Feb. 29, 2000, 54 SAIKO SAIBANSHO MINJI
HANREISHU [MINsHU] 582, http://www.courts.go.jp/app/hanrei_en/detail?id=478.

179. See id. at 584-85.

180. Id.

181. In the United States, see Civil Rights Cases, 109 U.S. 3, 11 (1883) (“It is
State action of a particular character that is prohibited. Individual invasion of individ-
ual rights is not the subject-matter of the amendment.”); and Nowak & ROTUNDA,
supra note 104, at 311 (“Most of the protections for individual rights and liberties
contained in the Constitution and its Amendments apply only to the actions of gov-
ernmental entities.”). The same is true in Japan. See Saiké Saibansho [Sup. Ct.] Dec.
12, 1973, 932 SAIKO SAIBANSHO MINJI HANREISHU [MiINsHU| 1536, http://www
.courts.go.jp/app/hanrei_en/detail?id=41. About various countries’ attitudes on this
issue, see Stephen Gardbaum, The “Horizontal Effect” of Constitutional Rights, 102
Mich. L. Rev. 387, 393-411 (2003).

182. Saiké6 Saibansho [Sup. Ct.] Feb. 29, 2000, 54 [MinsHU] 582, 587.

183. Minpo [Mineo] [Crv. C.] art. 710 (Japan).

184. Saiko Saibansho [Sup. Ct.] June 11, 1986, 40 SAIKO SAIBANSHO MINJI
HANREISHU [MinsHU] 872, 877, http://www.courts.go.jp/app/hanrei_en/detail?id=82.
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rights.’85 For instance, courts can issue an injunction against the
publication of books that would injure one’s reputation,'ss the
construction of an industrial waste disposal facilities,!8” the con-
struction of an atomic power plant,!s8 the construction of facili-
ties causing air pollution,'®® and the manufacturing of tobacco.!°
Furthermore, the Court can issue an injunction to remove obsta-
cles on private roads if these obstacles frustrate a plaintiff’s ordi-
nary life.1o!

As these examples have shown, Japanese judges and attor-
neys are very familiar with litigations concerning personality
rights because adjudications concerning these rights occur very
frequently. They know well how personality rights restrain
harmful conducts in tort cases; hence, it is quite reasonable that
they use personality rights in order to restrain governmental
power as well as private conduct. Japanese practitioners are
much more familiar with personality rights embedded in the
Civil Code and tort cases than with constitutional liberties. 192
This is one reason why they prefer statutory personality rights to
constitutional rights, even when Japanese courts tend to restrain
governmental power.

4. The Avoidance of Constitutional Arguments'®3

The Supreme Court of Japan often avoids constitutional ar-
guments and reference to the constitutional rights, but it re-

185. Id.

186. Id.

187. Mito Chiho Saibansho [Mito Dist. Ct.] Mar. 15, 1999, 1986 HANREI JTHO
[Hanu1] 86.

188. Fukui Chiho Saibansho [Fukui Dist. Ct.] Mar. 22, 2000, 1043 HANREI
TAIMUZU [HANTA] 259.

189. Tsu Chiho Saibansho [Tsu Dist. Ct.] May 11, 1999, 1024 HANREI TAIMUZU
[HanTA] 93.

190. Nagoya Chiho Saibansho [Nagoya Dist. Ct.] Nov. 13, 1998, 1025 HANREI
TAIMUZU [HANTA] 247.

191. Saiko Saibansho [Sup. Ct.] Jan. 27, 2000, 196 SAIKO SAIBANSHO KENI
HANREISHU [KErsHo] 201.

192. The standards of whether a defendant infringed upon a personality right are
well-established and every lawyer well knows how to deal with this kind of adjudica-
tion. About these standards, see YOSHIMURA, supra note 175, at 37-43. In contrast,
Japanese courts have been reluctant to deal with constitutional adjudications. See
infra notes 249-254 and accompanying text.

193. This legal phenomenon was also introduced by Yasuhiro Okudaira, and
arguments here are partly owed to him. YAsuHIRO OkUDIARA, KENPO SAIBAN No
KANOUSEI [POSSIBILITIES OF CONSTITUTIONAL ADJUDICATIONS] 155-210 (1995).
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strains governmental power by using usual methods of
interpretation of statutes. In Japan v. Kumabe (the Monthly
Magazine Pen case),!*¢ a president of a big religious group in
Japan sued a publishing company for defamation because the
company issued a magazine disclosing the president’s intimate
relationship with several women.'>> In Japan, the Penal Code
Article 230 punishes defamation.'*¢ This Article states that a
statement to the public injuring a person’s reputation shall be
defamation even if the statement is true. The Penal Code says,
however, that when a statement is of public concern, and the
statement was made for public purpose and the statement is
true, the conduct is not punishable.'”” The Court held that the
defendant was not punishable because the private fact about the
famous president’s relationship with women was influential to
society and of public concern.'®® In this case, however, the
Court did not even mention freedom of expression at all, despite
that freedom of expression is enumerated in the Constitution.'*®
What the Court did was merely the traditional and usual inter-
pretation of the Penal Code. It is quite a contrast when we com-
pare it to New York Times v. Sullivan,>° in which the Supreme
Court of the United States held that the defamation law in ques-
tion and the First Amendment were deeply interrelated.20!
Instead of referring to freedom of speech, the Supreme
Court of Japan has restrained the government’s prosecution
power by using traditional statutory interpretation. We can see
here the Court’s preference to restrain governmental power not
by constitutional interpretation but by statutory interpretation,
which is more traditional and familiar to Japanese lawyers. 1
said that the Court preferred privacy to freedom of speech, but
in this case, the direct statutory provision 202 that makes a

194. Saiko Saibansho [Sup. Ct.] Apr. 16, 1981, 35 SAIKO SAIBANSHO KEUI
HANREISHU [KEIsHU] 84.

195. Id. at 87.

196. Kemno [Kemo] [Pen. C] art. 230, para. 1.

197. Kemo [Kemno] [Pen. C.] art. 230-2, para. 1.

198. Saiko Saibansho [Sup. Ct.] Apr. 16, 1981, 35 [KeisHU] 84, 89.

199. Nmonkoku Kenpo [Kenpo| [ConsTITUTION], art. 21, para. 1.

200. 376 U.S. 254 (1964).

201. The Supreme Court of the United States held that “the rule of law applied
by the Alabama courts is constitutionally deficient for failure to provide the safe-
guards for freedom of speech and of the press that are required by the First and
Fourteenth Amendments in a libel action . . ..” Id. at 264.

202. See supra note 191 and accompanying text.
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speaker unpunishable was critical. The Justices in this might
have felt that it was easier to judge in favor of freedom of
speech thanks to the explicit words of the Penal Code. All they
had to do in order to defend freedom of expression was inter-
pret the words of the Code per the wusual statutory
interpretation.

We can find the same legal attitude of the Court in an ad-
ministrative law case. In City of Tokyo v. Kawakami (the Taxi
Driver case),?3 the Land Transport Bureau denied a license of
running a taxi business to the plaintiff. In this case, the Court
held that denial of the license was illegal because the Bureau did
not give the applicants the opportunities to claim eligibility and
to submit evidence about their eligibility.204 The Court men-
tioned, however, neither the Constitution nor the due process of
law. What the Court did was interpret the Road Transportation
Act.25 The Court restrained the arbitrary administrative proce-
dure by interpreting the statute even though it did not mention
constitutional rights. Here, we can also find the tendency of the
Court to avoid constitutional arguments; the Court tried to re-
strain governmental power by the liberal interpretation of the
statute.

Similarly, in Kobe City College of Technology v. Kobayashi
(the Jehovah’s Witness Fencing Refusal case),2¢ the Court
wrote the opinion without referring to a constitutional right,
even though the case was about the free exercise of religion. In
this case, the plaintiff, who was a Jehovah’s Witness, declined to
complete a mandatory course of Japanese fencing [kendo] at his
public high school because of his religion. The principal of the
high school denied him academic credit and ordered him to
leave school.207 This case’s legal issue is similar to the U.S. cases
of Sherbert v. Verner28 Employment Division, Department of
Human Resources v. Smith2° and Burwell v. Hobby Lobby

203. Saiko Saibansho [Sup. Ct.] Oct. 28, 1971, 25 SAIKO SAIBANSHO MINJI
HANREISHU [Minsyu] 1037.

204. Id. at 1042-43.

205. Douro unsoho [Road Transportation Act], Law No. 183 of 1951.

206. Saikd Saibansho [Sup. Ct.] Mar. 8, 1996, 50 SAIKO SAIBANSHO MINJI
HANREISHU [MINSHU] 469, http://www.courts.go.jp/app/hanrei_en/detail?id=294.

207. Id. at 473-5.
208. 374 U.S. 398 (1963).
209. 494 U.S. 872 (1990).
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Stores, Inc.2'° This is because it was about whether a public
agency can exempt general and secular duties because of a per-
son’s religion. The Court, did not, however, refer to the right of
free exercise of religion, which is enumerated in the Constitu-
tion of Japan.2!! The Court held that the act of the principal was
illegal and should be revoked, but the argument that led to this
conclusion was not a constitutional one. The Court held that
depriving the plaintiff of his student status was too serious and
harsh compared to his violation of academic standard.2'2 Also,
the Court held that the school should have had him fulfill alter-
native duties like writing papers.2'3 The Court considered the
balance and proportionality between governmental sanctions
and nonperformance of citizens’ duties, and this way of thinking
1s typical of Japanese administrative cases.?'* It is obvious that
the Court avoided directly tackling the constitutional problem.
Instead the Court solved the case as a usual administrative case
without referring to the constitutional right. In this case, the
Court restrained the discretionary power of the principal by
means of classical administrative law reasoning, not by referring
to the constitutional right. Here we can also find that the Court
preferred the normal statutory settlement to constitutional argu-
ments. This is reasonable because the judicial review and judi-
cial enforcement of the constitutional law were born after World
War II, but there were administrative cases before the war. The
justices were familiar with ordinary administrative cases but not
so familiar with constitutional cases.

Again, in Shigefuji v. Japan (the Fukuoka Prefecture Youth
Protection Ordinance case),?!s the Court restrained governmen-
tal power using ordinary interpretation without referring to a
constitutional right. In this case, the Fukuoka Prefecture Youth

210. 134 S. Ct. 2751 (2014).

211. NmiHonkokU Kenpo [KENnpPO] [ConsTITUTION], art. 20, para. 1.

212. Saikd Saibansho [Sup. Ct.] Mar. 8, 1996, 50 SAIKO SAIBANSHO MINJI
HANREISHU [MINsHU] 469, 476-77, http://www.courts.go.jp/app/hanrei_en/detail ?id=
294.

213. Id. at 477.

214. Hidenori Sakakibara, Gakusei Ni Taisuru Sochi To Sairyo Sinsa [Disposi-
tion to a Student and Judicial Review of Discretion], in Gyoselr HANREI HYAkU SEN
[SELECcTED ONE HUNDRED ADMINISTRATIVE Law Casgs] 170, 171 (Katsuya Uga et
al. eds., 2013); Katsuya Uca, GYOSEIHO GAISETU: GYOSEIHO SORON [ADMINIS-
TRATIVE Law TEXT, VoL. 1: GENERAL THEORIES] 55-56 (5th ed. 2013).

215. Saikd Saibansho [Sup. Ct.] Oct. 23, 1985, 39 SAIKO SAIBANSHO KENI
HANREISHU [KEIsHU] 413.
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Protection Ordinance prohibited anyone from having sexual in-
tercourse with youth under the age of eighteen.2!¢ If it had been
brought in the United States, the right to privacy under the U.S.
Constitution’s Substantive Due Process Clause could have be-
come an issue.2? The Supreme Court of Japan, however, did
not mention the right to privacy. It does not necessarily mean
the Court held no one had a right to sexual intercourse with
minors. The Court considered punishing sexual intercourse that
was based on a marital relationship or a similar sincere relation-
ship was too harsh and too broad.2'¢ Therefore, the Court inter-
preted the ordinance narrowly 2! that is, according to the Court,
the ordinance authorized criminal punishment only when de-
fendants deceived youth into sexual intercourse or when de-
fendants had sexual intercourse with youth for the only purpose
of satisfying their sexual desires.22 Here, the Court also re-
strained governmental power without referring to a constitu-
tional right. The Court interpreted the ordinance by usually
referring to the purpose and words of the ordinance. The ordi-
nary interpretation of the statute replaces constitutional argu-
ments, but the Court restrained governmental power.

We can find a very interesting attitude of the Court in Ja-
pan v. Roe (the Horikoshi case). 22! In this case, the defendant
was prosecuted because he posted political pamphlets of the
Japanese Communist Party.222 The National Public Service Act
prohibits a public officer from engaging in political activities in
order to secure political neutrality of administrative staffs and to
establish nation’s trust in their neutrality.223 The Court referred
to freedom of expression but did not declare the statute uncon-

216. Id. at 414.

217. See KATHLEEN M. SULLIVAN & GERALD GUNTHER, CONSTITUTIONAL LAw
456-57 (16th ed. 2007) (“Does the right recognized in the Griswold-Roe line of cases
extend to consensual sexual behavior? If so, between whom? Married couples? Un-
married heterosexuals? Teenagers?”).

218. Saikd Saibansho [Sup. Ct.] Oct. 23, 1985, 39 [KeisHU] 413, 416.

219. Id.

220. Id.

221. Saikd Saibansho [Sup. Ct.] Dec. 7, 2012, 66 SAIKO SAIBANSHO KEUI
HANREISHU [KeisHo] 1337, http://www.courts.go.jp/app/hanrei_en/detail?id=1179.

222. Id. at 1339-40.

223. Kokka komuinho [Kokoho] [National Public Service Act], Law No. 120 of
1947, art. 102, para. 1. It says as follows:

Officials shall not solicit, or receive, or be in any manner concerned in
soliciting or receiving any subscription or other benefit for any politi-
cal party or political purpose, or engage in any political acts as pro-
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stitutional. Instead, the Court interpreted the statute narrowly
using the ordinary method of statutory interpretation.22* Ac-
cording to the opinion of the Court, the purpose of the statute is
to secure political neutrality of public officers; therefore, the
statute’s prohibition on political activities should be limited to
only activities that could actually harm political neutrality.22s
Political activities that merely cause possible harm to neutrality
should not be prohibited, even though the words of the statute
do not express such a limitation. The Supreme Court of Japan
often interprets a statute freely regardless of its written words.226
Here, the Court also limited the scope of punishable activities
by means of ordinary statutory interpretation. The concurring
opinion, written by Justice Katsumi Chiba, explained legal phi-
losophy of the Court well. He said that all the Court did in the
case was ordinary statutory interpretation,??’ that is, the Court
interpreted the statute, considered the purpose, ideal, and struc-
ture of it, and did not necessarily adhere to the statute’s written
words.228 For a long time, the Court freely departed from the
written words of statutes and interpreted a law according to its
purpose and policy.2?° In the Horikoshi case, the Court applied
an old method of statutory interpretation and restrained govern-
mental power. The thesis that the Court respects customary and
traditional legal values rooted in Japanese legal practice can ex-
plain all of these cases above well.

vided for by rules of the National Personnel Authority other than to
exercise his/her right to vote.

224. Saikd Saibansho [Sup. Ct.] Dec. 07, 2012, 66 SAIKO SAIBANSHO KEUI
HANREISHU [KEisHO]| 1337, 1342.

225. Id. at 1341-42.

226. Notable examples are interpretations of labor law and consumer protection
law. See Shigenori Matsui, Cloudy Weather, with Occasional Sunshine: Consumer
Loans, the Legislature, and the Supreme Court of Japan, 22 Pac. Rim. L. & PoL’y J.
555, 556 (2013).

227. See SAaikO SaiBANsHO [Sup. Ct.] DEC. 7, 2012, 66 [KEIsHU] 1337, 1354-55.

228. See id.

229. Matsui, supra note 128, at 1414 (“[T]he Japanese Supreme Court has
showed its creativity and flexibility in fashioning unwritten principles in other fields of
law [except for constitution law].”). See also supra note 226.
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C. The Reasons Why Japanese Jurisprudence Follows the
Principle of Common Law Constitutionalism

As argued above, in the United States, common law rights
are incorporated into the constitutional principles.?3® Similar le-
gal phenomena exist in Japan. The old and historical rights are
incorporated into the constitutional law and old principles of
law are respected at the constitutional level.23! I will discuss the
possible reasons of this resemblance below.

1. The Backgrounds of the Justices

The first possible reason for this resemblance is the back-
grounds of the Justices. The Supreme Court of Japan is com-
posed of fifteen Justices. “[T]he fifteen seats on the Court are
allocated on the basis of informal quotas to different segments
of the legal community and bureaucracy. The largest allocation
belongs to the judiciary: six of the Court’s members are career
judges, and the Chief Justice, in particular, has almost invariably
risen to the post through the ranks of the career judiciary.”232
The rest of the seats are allocated as follows: four attorneys, two
career prosecutors, two administrative bureaucrats, and one aca-
demic.233 It is evident that the large majority of Justices have
been career judges and practical attorneys.

There is a reason that Justices prefer the way of reasoning
and rights embedded in the Civil Code and the Penal Code—
both of them are the typical old and long-established law in Ja-
pan—and basic and fundamental statutes like the State Redress
Act. The Civil Code and the Penal Code were ratified in the
late nineteenth to early twentieth century and Japanese lawyers
have used and applied them as basic laws in the courts for more
than a hundred years without the passing of any major amend-
ment.23* For judges and attorneys, the main parts of their legal

230. See supra Part 11.B-C.
231. See supra Part I11.B.
232. Law, The Anatomy of a Conservative Court: Judicial Review in Japan, supra
note 128, at 1551 (citations omitted).
233. Kawagishi, supra note 128, at 235.
234. The Civil Code came into operation in 1896 and is immune from a substan-
tial amendment. Yasuhide Kawashima explained the history:
The Japanese Civil Code is closely akin to the German Civil Code in
both organization and content. Before enactment in 1898, almost
thirty years of study and debate went into its construction, and it has
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study and work tend to be composed of these basic laws.235 In
order to pass the national bar exam, the Civil Code is the most
important subject.23¢ After passing the bar exam, future lawyers

worn well. There have been no important amendments, and its inter-

stices have been solidly filled by judicial construction.
Yasuhide Kawashima, The American Constitution and Japanese Minpo, 1945-1980, 21
InT’L L. 1167, 1168 (1987) (citation omitted). He added that even the law reforma-
tion after World War II did not affect the Civil Code’s first three books. Id. at 1169.
This is still true today. See AtsusHi OMURA, MINPO Ka1sElr Wo KANGAERU [THINK-
ING ABOUT THE AMENDMENT TO THE CrviL Copg]| 26 (2011) (saying that the Civil
Code has not experienced a large amendment).
The Penal Code went into effect in 1907 and never has been significantly amended.
Kenzd Takayanagi said as follows:

After World War I, an attempt was made, as in Germany and Switzer-

land, to effect a code revision, and a committee was set up for that

purpose. But the attempt bore no fruit, nor have a few amendments

after World War II affected in any fundamental way the character of

the Penal Code of 1907.
Takayanagi, supra note 140, at 18. About the history of Japanese Penal Code, see
Takayanagi, supra, at 15-18; and HiIrRorumt UcHiDA, N1HON KETHOGAKU No Ayumr
To Kabar [History and Problems of Japanese Criminal Law Theory] 17-48 (2008).

235. The Japanese legal system is composed of a few basic codes and thousands
of statutes. The Civil Code provides basic and fundamental principles of private par-
ties’ legal relationships. The thousands of statutes regulating private parties should be
interpreted by such principles. Here, basic laws mean laws that provide general prin-
ciples. Yasuhide Kawashima explains this idea:

The Minpé (Civil Code) is the basic and most important body of pri-

vate law in Japan. It consists of five parts: general legal principles, law

of property, law of obligations, law on relatives, and law of succession.

The Minpo is accompanied by a number of satellite laws that expand

and apply general principles in particular fields.
Kawashima, supra note 234, at 1168 (italics in original); see also Basic JAPANESE
Laws, at v (Hiroshi Oda ed., 1997) (“The Civil Code . . . contains the core principles
of private law in Japan and . . . basic rules set out in the Civil Code are also applicable
to commercial transactions.”). The same is true in the Penal Code. The Penal Code is
composed of general principles and lists the elements of each crimes, and these gen-
eral principles prevail over other satellite criminal statutes. See Keino [Keino] [PeN.
C] art. 8. Furthermore, some Japanese scholars argue that the Civil Code is the basic
law of society because it is composed of the intellectual tradition of lawyers. Lawyers
have contributed to making and sophisticating the Civil Code for centuries. See Kouji
Aikyo, Kenpo To Minpé Mondai No Kenpogakuteki Kosatsu [Constitutional Law and
Civil Law: From the Perspective of Constitutional Theory], 230 NAGoyAa DAIGAKU
Hoser Ronsyu 169, 172 (2009).

236. The subjects examined before 2006 were: civil law, civil procedure, commer-
cial law, constitutional law, and criminal procedure. Today applicants have to study
administrative law and an elective in addition to these subjects. Hisashi Aizawa, Jap-
anese Legal Education in Transition, 24 Wis. INT’L L.J. 131, 144, 148 (2006); Setsuo
Miyazawa, Education and Training of Lawyers in Japan—A Critical Analysis, 43 S.
Tex. L. Rev. 491, 492 (2002). Based my own experience and conventional wisdom,
civil law is the most voluminous and demanding; therefore, it is critical for applicants
to master the subject. Some successful applicants say the civil law is the most impor-
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must experience practical training under the Legal Training and
Research Institute for a year.23” During this practical training
period, which is very important for young lawyers because it is
the first time they experience legal practice,?3® the main subjects
of study and training are the rules and reasoning of the Civil
Code, and the Penal Code and their procedures.2*® For a long
time, these subjects have been considered to be the basic and
fundamental legal areas necessary in order to acquire a lawyer’s
way of thinking, similar to how U.S. law schools regard contracts
and torts.240 Then after admission to the bar, a lawyer’s practice
is mainly composed of laws such as the Civil Code and Penal
Code. 2

In contrast to the Civil Code and the Penal Code, future
lawyers usually never study constitutional law at the Legal
Training and Research Institute. Furthermore, after ordinary
practitioners are admitted to the bar, they rarely deal with con-
stitutional law. Therefore, the more experienced a lawyer is, the
more he or she is familiar with the basic Civil Code and Penal

tant subject to pass on the exam. SHIN SHIHO SHIKEN GOUKAKUSYA FAIrRU 08 JUKEN
BAN [A FILE OF SUCCESSFUL APPLICANTS OF THE NATIONAL BAR ExaM VERSION
2008] 33, 83 (2007).

237. In the past, training was for two years. Tom Ginsburg, Transforming Legal
Education in Japan and Korea, 22 PENN StT. INT'L L. REV. 433, 435 (2004); Peter A.
Joy et al., Building Clinical Legal Education Programs in a Country Without a Tradi-
tion of Graduate Professional Legal Education: Japan Educational Reform as a Case
Study, 13 CrLinicaL L. Rev. 417, 425 (2006); Law, The Anatomy of a Conservative
Court: Judicial Review in Japan, supra note 128, at 1552.

238. Joy et al., supra note 237, at 424 (“[T]he sole source of training for the prac-
tice of law until 2004 has been the Legal Training and Research Institute.”). I think
this circumstance has not radically changed—even after 2004, when Japanese gradu-
ate J.D. programs started. About this program, see Katsumi Yoshida, Legal Educa-
tion Reforms in Japan: Background, Rationale, and the Goals to be Achieved, 24 Wis.
InT’L L.J. 209, 216-18 (2006) and see generally, Mark D. West, Making Lawyers (and
Gangsters) in Japan, 60 Vanp. L. Rev. 439 (2007).

239. See Law, The Anatomy of a Conservative Court: Judicial Review in Japan,
supra note 128, at 1552-53.

240. ANN M. BURKHART & ROBERT A. STEIN, Law ScHOOL SUCCESS IN A NUT-
SHELL: A GUIDE TO STUDYING Law AND TAkKING Law ScHoor Exams 56 (2d ed.
2008) (saying that the first year curriculum at U.S. law schools is offered to nurture
the ability to “think[ ] like a lawyer” and this curriculum is composed typically of
“civil procedure, constitutional law, contracts, criminal law, property, and torts”).

241. The Civil Code provides general principles applied to all other statutes reg-
ulating relationship between private parties; therefore, the Civil Code is always im-
portant when a lawyer deals with civil litigation. The circumstance is the same as
criminal adjudications where the Penal Code provides general principles. See supra
note 235.
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Code. Conversely, even a well-learned lawyer tends to have
scarce experience of dealing with constitutional law. Such a
contrast makes lawyers prefer and respect the Civil Code and
the Penal Code. Therefore, when Justices tackle the constitu-
tional problems in the Supreme Court, they tend to apply basic
principles of familiar law, the Civil Code and the Penal Code.
Then the old and traditional legal principles that Japanese law-
yers use most frequently tend to be incorporated at the constitu-
tional level. In a sense it is similar to common law
constitutionalism because the common law lawyers’ love of their
profession-made law is one of the reasons why common law
rights have a highly respected status.242 Japanese lawyers’ at-
tachment to their familiar laws can explain the high status of
long-established old codes.

2. The Biased Political Color of the Constitutional Law in
Japan

In Japan, the Constitution has been always a symbol of lib-
eral progressive political ideology.243> In Japanese society and le-
gal community, people do not consider the Constitution to be
the bundle of technical rules and principles which only lawyers
can command.?** Rather, people tend to see it as a symbol of
liberal and left political ideology which anyone, including lay-
man, can reference. This situation is very different from the one
in the United States because in the United States, both liberals
and conservatives support the U.S. Constitution.245 By contrast,

242. See supra notes 25-30 and accompanying text.

243. Liberals in Japan tend to stand for pacifism, individual liberties, and eco-
nomic equality. Further, the liberals think the Constitution embodies these ideas;
therefore, they are always against the Constitution by the Liberal Democratic Party’s
proposed amendments, which has been the ruling party composed of conservatives.
About a typical argument from a liberal arguing against the constitutional amend-
ment, see TaAkEsHI KoBAavasHI, IMA KEnrPO KAarser To JINKEN Wo KANGAERU
[Now TAKING THE CONSTITUTIONAL AMENDMENT INTO CONSIDERATION] (2005).

244. See Junji Annen, Kenpo to Kenogaku [Constitutional Law and Constitu-
tional Theory], in HorN Book KEnro [HORN Book ConsTITUTIONAL Law] 31, 67
(Yoichi Higuchi ed., rev. 2000) (saying that the people do not consider constitutional
law and its theory to be technical).

245. See ERWIN CHEMERINSKY, THE CONSERVATIVE ASSAULT ON THE CONSTI-
TUTION 27 (2010) (about the split in the Supreme Court of the United States between
liberals and conservatives). Erwin Chemerinsky describes the Supreme Court of the
United States as one where both liberals and conservatives try to enforce their ideolo-
gies not by amendment, but through the U.S. Constitution itself. Id. See also Barry
Friedman & Scott B. Smith, The Sedimentary Constitution, 147 U. Pa. L. Rev. 1, 25-
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in Japan liberals always support the Constitution, while conserv-
atives attack the Constitution and advocate for its radical
amendment.2*6  According to conservatives, the Constitution is
too individualistic and lacks Japanese traditional values because
U.S. military force framed the majority of the Constitution.24”
This ideological separation might make the interpretation of the
Constitution a difficult job for the Court because if the Court
was active in constitutional cases, it might be criticized as being
politically left. Consequently, I think the Court chooses to
avoid constitutional arguments and instead uses statutory
arguments.

Japanese Justices are proud of their own special knowledge
and competence in interpreting law (especially codes and stat-
utes), and their professional knowledge is the source of legiti-
macy of the Supreme Court of Japan.>*8 It seems that Justices
are afraid of the Japanese people considering them to be too
liberal and politicized if the Court uses the constitutional provi-
sions frequently. Although the people do not elect the Justices,
judgments of the Justices sometimes decide nationally important
matters; therefore the Court’s decisions are legitimate under a
democracy only when their decision is based on professional le-
gal judgment. If the Constitution is deemed to be a mere politi-

26 (1998) (describing different methods of constitutional interpretation between liber-
als and conservatives).

246. About the liberals’ position, see supra note 243. In contrast, conservatives
think the General Head Quarter imposed the Constitution of Japan upon the Japa-
nese people just after World War II. Moreover, they think pacifism of the Constitu-
tion prevents Japan from being independent and influential in international relations.
Further, they argue that the individualism of the Constitution has spoiled traditional
and historical values, like importance of family and community. For a typical con-
servative argument, see generally HipeEtsucu Yaci, Keneo Kaiset Ga Naze
Hituvyou Ka [WaYy WE NEED CONSTITUTIONAL AMENDMENTS] (2013) (discussing a
typical conservative argument that the Constitution is not based on national history,
unduly individualist; therefore the Constitution needs amendments). For information
about the ideological separation between liberals and conservatives, see generally
SinicHIRO KiTO ET AL., KENPO KAIsEl No RONTEN [IssUEs OF CONSTITUTIONAL
AMENDMENT] (2014) (about the ideological separation between liberals and
conservatives).

247. Hidetsugu Yagi makes an argument typical of the conservative side. See
generally YAG1, supra note 246.

248. A typical career path of a Justice is as follows: passing the national bar exam
young, getting good grades, and graduating from the Legal Training and Research
Institute. Post-graduation, a Justice experiences highlighted posts, including work as a
law clerk of the Supreme Court. Law, The Anatomy of a Conservative Court: Judicial
Review in Japan, supra note 128, at 1557-58.
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cal ideal rather than technical rules and legal principles, it is
reasonable for Justices to refrain from using the constitutional
provisions easily. The Civil Code, the Penal Code, and the basic
traditional statutes are usually deemed as the sources of techni-
cal and professional legal knowledge, and Justices tend to ap-
peal to such Codes rather than directly appeal to the
constitutional provisions. A famous Japanese constitutional re-
searcher has said that Justices on the Court do not want their
decision to be based on the Constitution because such an avoid-
ance of constitutional argument appears professional and legal-
istic.24 Similarly, Shigenori Matsui (Matsui), another famous
Japanese constitutional scholar, said Justices consider the Con-
stitution to be a mere political ideal, not law applicable in the
courts. He said, “[w]hat is most alarming, though, is the fact
that the Constitution is regarded with distrust, or at least with
caution, by the Justices. Many Justices tend to view the Consti-
tution not as a law, but more as a political document stipulating
political principles.”25° He also mentioned that “most judges are
reluctant to assert power that cannot be found in statutes,”25!
that is, in the Japanese legal community, judges do not regard
the Constitution as a law but a political ideal. For them, the
codes and statutes that the National Diet (Japan’s legislature)
enacts are the only legitimate and established legal sources.
This is reasonable, however, when we remember that the Japa-
nese courts have applied codes and statutes since the late nine-
teenth century, but judicial review only started in 1947. Before
then, the Japanese legal community did not have any history or
idea of judicial review. It is quite a contrast to the Supreme
Court of the United States. The U.S. legal community already
had the beginnings of judicial review, like Dr. Bonham’s Case ?>?
when the Supreme Court of the United States established the
power of judicial review in Marbury v. Madison.?>3> Matsui said

249. OKUDAIRA, supra note 193, at 178.

250. Matsui, supra note 128, at 1413 (citation omitted).

251. Id.

252. 77 Eng. Rep. 638 (C.P.), reprinted in COKE, supra note 2.

253. 5U.S. (1 Cranch) 137 (1803). It is said that U.S. judicial review was already
established before Marbury v. Madison. “A number of state court decisions in the
years between independence and the federal constitutional convention involved judi-
cial invalidation of state legislation.” SurLIvAN & GUNTHER, supra note 217, at 11-
12; see also HAYEK, supra note 34, at 187 (saying that state courts in the colonial
period already established judicial review); FRIEDMAN, supra note 36, at 17 (discuss-
ing a controversial example of judicial review in the United States’ colonial period);
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that before the ratification of the Japanese Constitution, Japa-
nese lawyers did not know of judicial review and firmly believed
in legal positivism.2¢ This perspective can explain the reason
why the Court has respected the long-established legal sources
in the Japanese legal community for a long time when Justices
tackle constitutional problems. In a sense, it also resembles
common law constitutionalism because common law constitu-
tionalism aims to restrain governmental power in regards not to
a political ideal but the common law.

IV. ConcrusioNn

In common law constitutionalism, the long-accumulated
wisdom of lawyers, mainly derived from ordinary civil and crim-
inal cases, acquires constitutional status even if it is not explicitly
enumerated in a written constitution. The basic principles of
common law constitutionalism are not monopolized by Anglo-
American common law countries. The Supreme Court of Japan
has viewed a right embedded in Japanese traditional legal prac-
tice as a constitutional right even without explicit enumeration
in the Constitution. Furthermore, the Court restrains govern-
mental power not by constitutional interpretation but by tradi-
tional statutory interpretation, which is derived from ordinary
civil and criminal cases and has a long legal tradition. The Court
prefers the statutory arguments that look professional and legal
to the constitutional arguments that seem more political. The
Court relies on the traditional legal knowledge rather than
the Constitution itself in order to develop Japanese
constitutionalism.

HaLL & KARSTEN, supra note 58, at 76 (explaining how the words “judicial review”
are not in the U.S. Constitution). Whether we can consider Dr. Bonham’s Case to be
a precedent of U.S. judicial review is more controversial. See supra note 29. James R.
Stoner, Jr. has said that Coke did not strike down the statute in the case, but rather
interpreted it. STONER, supra note 41, at 59-62. According to him, Coke had a notion
that judges could interpret law according to a fundamental law and enforce the idea
of constitutional government. Id.

254. Matsui, supra note 128, at 1401. Contra Tokujin Matsudaira, Judicialization
of Politics and the Japanese Supreme Court, 88 WasH. U. L. Rev. 1559, 1559-60
(2011) (Tokujin Matsudaira argues that the influence of German legal positivism upon
Japanese jurisprudence is not so great.).



